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Jobs ... jobs ... jobs

The real (Main Street) economy is in the worst shape since the Great Depression,
despite the rosy picture on Wall Street and on the balance sheets of large
companies.

* The official unemployment rate hovers around 10% with the true effective
rate estimated to be 15%-20%.

* Millions of people have lost their jobs and cannot find new ones or are under-
employed in low paying jobs that do not provide a living wage.

» Washington, Wall Street and big business have no real solutions.

That leaves job creation to the states and the one sector of the economy that
historically has been the engine of job creation — small business.
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Small business, the engine of job creation

Small business has historically been the primary means of job creation in
this country, especially when the economy is down.

* The U.S. Small Business Administration (SBA) estimates that over
70% of all new jobs in the U.S. are created by companies with fewer
than 20 employees and they account for approximately 50% of all
existing jobs.

* When the economy is down, those numbers go up. In times past,
small business led the country out of recessions.

» The SBA's Office of Advocacy recently revealed that small
businesses with less than 20 employees created 98% of net new
jobs during the three years after the 2001-2002 recessions, and
businesses with less than five employees created 74% of those net
new jobs!
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Not this time

According to the Wall Street Journal, startups are not getting investments this time
around.? Not only have home equity loans, a common source of startup capital for
entrepreneurs,! become virtually non-existent, but angel investors have abandoned
entrepreneurs as well.

These wealthier investors (less than 2% of the population) are not investing in small
companies. This is a major problem because state and federal laws currently force
small businesses to rely almost exclusively on those investors (called “accredited
investors”) as their primary source of investment.

The other 98% of the population is largely left out because the government has
created laws that, although intended to protect small investors, have the effect of
legally excluding them, thereby cutting off a huge source of potential capital (literally
trillions of potential dollars in aggregate) for small, local companies.

1 “New Businesses Do More to Fix Economy Than Small Businesses” www.thetakeaway.org/2011/jan/13/money/

2 “Few Businesses Sprout, With Even Fewer Jobs”
http://online.wsj.com/article/SB10001424052748704648604575621061892216250.htmI?mod=WSJ article relat
ed



http://www.thetakeaway.org/2011/jan/13/money/
http://online.wsj.com/article/SB10001424052748704648604575621061892216250.html?mod=WSJ_article_related
http://online.wsj.com/article/SB10001424052748704648604575621061892216250.html?mod=WSJ_article_related

SMEs need money to create jobs

Money is the critical element needed for small and medium sized enterprises (SMES)
to launch, grow and create jobs.

* Money can be injected into SMEs as credit (debt) or capital (investment).

* Credit is virtually non-existent and even if it were available, places an additional
burden on SMEs to pay back the loans, reducing their ability to grow and create
jobs.

« Capital is far better and fortunately plenty of capital is available - if we can
remove the barriers that are currently impeding the flow of potential capital to
SMEs.

* The options available today for SMEs to raise public capital (including from the
98%) are far from optimal, and changes are needed to free up that vital source of
capital.
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Current options for raising public capital

Three primary options are currently available to SMEs to solicit public funds:
*SEC Regulation D, Rule 504 (SCOR version) (federal)

*SEC Regulation A (federal)

Intrastate Offerings (state-level; each state has its own version of “intrastate”
offerings (described more fully later) which allows companies to solicit public
funds from in-state residents.)

We describe these options in detail in our document A Primer on ‘Going Public’ - How
Companies Too Small for the National Stock Exchanges can Access Public Capital*

It is noteworthy that, nationwide, very few companies take advantage of these
options, for two primary reasons:

» A widespread lack of knowledge about these options, including among
attorneys who might otherwise advise SMEs to use them.

» Such options are legally complex and not easy to use; other options are
viewed as less complex, costly and cumbersome.

1 http://www.commonwealthgroup.net/public

1/24/2011 © 2011 Commonwealth Group


http://www.commonwealthgroup.net/public

Current options not working

A study conducted by the state of California in 2000 entitled “Securities Regulations
and Their Effects on Small Business”! builds a case for changing current securities
regulations to better serve the SME community. The California Research Bureau,
publisher of the report, says:

“This paper shows in detail the federal and state options open to small business
to raise capital in the private and public markets. The process of selling
securities is very complicated and can be costly, as a maze of federal and state
regulations of mind-glazing complexity must be negotiated. Each state has its
own securities laws and regulations ... The paper ... suggests that there are a
variety of regulatory aspects that can be improved ... to facilitate the process by
which small businesses offer and sell stock.”

The study demonstrates that such laws inhibit the flow of public offerings_by SMEs,
pointing out that during 1999 such public options were used 551 times out of 44,143
offerings — barely 1% (the balance was private offerings, which are easier to do).

1 http://www.library.ca.gov/crb/00/04/00-005.pdf (part 1) & http://www.library.ca.gov/crb/00/04/00-005-2.pdf (part 2)
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What the government can do

A key element of the solution is to get the federal government and/or the
states to change their laws to open up the investment options for small
companies to include investors from the 98%.

» However, getting the federal government (SEC) to do so anytime soon would
be difficult. Getting Congress to enact new laws is much more likely given the
current climate, especially if a comprehensive bill were structured to enhance
the whole environment for SMESs.

« It would be much more efficient and effective if Congress were to approve a
global bill that would, in one single effort, change the landscape to better
support SMEs across the country, rather than requiring each state to devise its
own rules.

* Why is there a need for a federal solution and what could the federal
government do?
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The environment for a federal solution

« With unemployment at persistently high levels, we hear calls for the
government to do something about jobs. However, partisan gridlock will likely
put a major damper on any further stimulus efforts that require the federal
government to foot the bill.

 That will force the government to turn to the business community as the only
other viable source of job creation. The problem is that jobs will probably not
come from the big business community, even though they are sitting on hoards
of cash. To date they are not spending it and have not demonstrated that they
are willing to create new jobs with it. In any case, history has shown that in
good times and bad, they are not the prime source of job creation— SMEs are.

* Unlike big business, SMEs are not sitting on hoards of cash and as has been
pointed out, they are not even getting investment this time around. That,
however, is a problem the federal government can solve without having to
spend money!



The potential federal solution

* The federal government, for a number of reasons, normally cannot be
counted on to provide a rapid response to the needs of the small business
community.

* Fortunately there is a solution that does not entail the government providing
the needed money, but rather changing laws that are impeding the ability of
SMEs to access private sources of capital.

* Numerous rules (primarily under the jurisdiction of the SEC, but also under
the IRS and other agencies) contribute to the current stagnation in the capital
formation activities of the SME community, primarily because most rules favor
big businesses.

*Those rules have a major stifling effect on SMEs and changing them would
have huge positive consequences for the nation’s economy.
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The federal solution & jobs

* Such a solution should appeal to fiscal conservatives. However, by helping
local businesses, it should be equally appealing to progressives who favor “go
local,” Main Street solutions that allow states and their citizens to solve their
own problems, and make their communities financially healthier and more self
sufficient.

» What is needed? Little attention has been placed on looking at those rules
systemically with respect to their potential benefit to SMEs. A systemic
approach could have more positive benefit for job creation than almost
anything else the federal government could do short of directly pumping the
money into the economy.

 Before exploring some of those specifics, let’s look at what states can do
parallel to the federal government.
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What state governments can do

» The prospects of getting state governments to move quickly may be better
near term than Congress. Even if the federal government does take the
unprecedented step of quickly instituting new laws in this space, the states can
nonetheless benefit from taking their own actions.

 Fortunately federal securities laws allow states to establish their own rules for
the sales of securities (stock) within their borders, provided they follow federal
guidelines that leave a great deal of latitude for creativity and flexibility.
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SEC guidelines to states writing own rules

States are allowed to write their own rules under a broad category of
exemption from federal oversight that the SEC calls “intrastate offerings”,!
wherein the SEC takes a hands off approach, provided that the states conform
to the below general SEC guidelines:

 Buyers of the offering must be residents of that state or an entity (e.g., a
corporation, LLC, etc.) owned by state residents.

» The issuer (the company selling the stock) must be incorporated in the
state where the offering is made.

» At least 80% of the issuer’s revenues must come from business within
that state.

* At least 80% of the issuer’s assets must be located in that state.
* At least 80% of the proceeds of the offering must be used in that state.

That’s it! The rest is left up to the states.

1 See "Off-the-Grid IPOs" http://www.inc.com/magazine/20061201/handson-finance.html
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What states can do with the SEC exemption

If the states follow those simple guidelines, they can open up vast opportunities
for local companies and communities. A state can:

* Define a range of offerings that fit the spectrum of startup businesses and
their differing needs, from a few thousand dollars to many millions, along with
the types of investors that would be a good match at their funding level.

* Legally bypass a good deal of the costly and burdensome regulatory controls
imposed by the federal government that currently stand in the way of small
businesses successfully raising money.

» Allow the companies to offer their stock to the general public through general
solicitations via the internet and other media, provided the buyers are citizens
of that state.

« Enable group investments by authorizing companies to create joint funding
entities. Such entities would allow the general public to support many
companies in their communities with one investment.



State & federal objectives: commonalities

The needs of small businesses are quite uniform across the country. As a
result, both the federal government and the states can craft similar laws
designed to address the needs of SMEs.

However, there are some areas where the federal government can more easily
establish new rules to correct existing federal level impediments that would be
more difficult for the states to design around, due to a conflict between the
federal government and state’s rights. Those areas are addressed at the end of
this section.

Likewise there are areas where states can adopt rules that would not entail
such a conflict. The result is that we can define a common set of general
requirements that should be adopted by all states and Congress as follows.
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Three investment categories recommended

One of the most common elements needing to be addressed at both the
federal and state levels relates to the typical funding needs of SMEs. Because
these are so consistent across the country, we recommend the following three
categories:

« Up to $100,000. Intended for the majority of startups. Investors could all
be from the general public (the 98% + the 2%). Majority of businesses
and jobs could be created with this lowest level of funding, often without
any further funding required.

» $100,000 — $1 million. Intended for a minority of startups and for those
needing second and subsequent rounds of funding. Investors can be a
mix of the 98% and 2% accredited investors.

« $1 million and up. Intended for a small percentage of startups that have
high capital requirements and others that need subsequent rounds of
funding. Investments for these amounts come mostly from wealthier
investors.



Other recommended elements

The previous categories are intended to address the needs of individual
companies, with investments going directly into the companies. There are
circumstances where investors might want to pool their resources and spread
their investment over multiple companies.

« Companies need to be authorized to form joint efforts to provide a
pooled investment approach to securing individual funding and encourage
inter-company self help. New versions of mutual funds need to be defined
as pooled investment vehicles designed to work with SMEs via both
federal and intrastate offerings.

* Likewise, new vehicles like corporate cooperatives® might prove useful
to facilitate pooled investments and mutual self help.

« Companies taking advantage of these options must be allowed to
manage their own public offerings and secondary trades or have their
representatives manage them.

1 http://www.commonwealthgroup.net/cc.html
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Protect the public + open the funding spigot

In adopting the previous recommendations, the government need not
relinquish its role of protecting the public. But it need not be the entity that
performs that function.

Existing approaches use private sources to fulfill the government role of
regulatory oversight and protection of investors. Examples of successful
programs can be found in NOMADs?! on the London-AIM stock market, Listing
Partners? on the Frankfurt Stock Exchange and DADs? on the U.S. Pink
Sheets/OTCQX.

Governments need to also recognize that investors will lose far more money
from the natural failure rate of startup companies than from fraud. Thus more
emphasis needs to be focused on support of small businesses for survival and
investor diversification/education.

1 http://en.wikipedia.org/wiki/Nominated Adviser %28NOMAD%?29 &
http://www.londonstockexchange.com/companies-and-advisors/aim/advisers/advisers.htm

2 http://deutsche-

boerse.com/dbag/dispatch/en/kir/gdb navigation/lc/300 listing partner/10 Role of the Listing Partners Ic
3 http://www.otcgx.com/qgx/dad-pal/overview
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The up to $100K funding category

The majority of businesses will need support at this level. More jobs will be
created by this category than the others combined. These dollars are the
hardest to raise, yet represent the best fit for the 98% of the public that
collectively has the most money.

This is a perfect match for the new concept of crowd funding* that uses social
networking as a means of raising money. Relatively large amounts could be
raised in small increments when spread out over large networks.

Investors can be protected in two ways:

* Legislation can limit the amount of investment by unaccredited investors
(recommend $100 - $1,000 per investor) so potential loss can be
absorbed without major harm.

 Given the nature of social networking, it is very difficult to deceive the
crowd. Peer pressure and high transparency will safeguard most
investors.

1 http://en.wikipedia.org/wiki/Crowdfunding & http://www.economist.com/node/169098697?story id=16909869
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Other recommended federal-level elements

» Two other broad areas of legislation are easier to resolve at the federal level:
oversight of stock exchanges and group investment vehicles like mutual funds.
That is because the federal government has enacted special legislation
covering these topics that tends to preempt the states.

 Both of these areas have complex legislation currently focused on large
public companies, and they serve that community well.

» However, that legislation does not serve the SME community well and is for
the most part quite counterproductive to the realities, needs and capabilities of
SMEs.

 As a result, there is a need to establish both a new kind of stock exchange
and new kinds of mutual funds that are geared explicitly to SMEs and their
unigue needs. This could most quickly and easily be accomplished by creating
new exemptions in each of the respective federal governing acts, addressing
the needs of SMES rather than with complex new rules.



Enabling legislation

The Commonwealth Group, Wall Street Without Walls and National
Commonwealth Group, Inc (a non-profit corporation) are developing model
legislation that will provide a comprehensive solution at the federal level and
serve as a guide for states wishing to explore modifying their securities statutes.

Both of these efforts are designed to enhance the flow of capital into small
companies within each state and throughout the country. For more information,

contact:

Commonwealth Group Wall Street Without Walls

Attn: Michael Sauvante Attn: John Eric Nelson

Executive Director Managing Partner
sauvante@commonwealthgroup.net john nelson@wallstreetwithoutwalls.com
650-641-1246 202-375-7762
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