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PREFACE  
The last four years have been dominated by the worst financial crisis in the United States since the Great 

Depression. At the center stands the housing crisis, characterized by millions of homeowners who have lost 

their homes to foreclosure and many more who stand poised to lose theirs. 

To date, nothing coming out of Washington, D.C. or Wall Street has made a dent in this epidemic and 

nothing appears on the horizon that might change that trend. Yet unless we solve the housing crisis, there is 

little hope that our economy will recover. 

Communities can no longer wait for a national solution. The question is, if the federal government with all 

its power can’t or won’t provide a solution, can local communities provide one themselves that will allow them 

to halt foreclosures and take control of their local economies? 

The answer is yes, and it can be found in one particular power that each and every government already has, 

from the federal level down to the smallest burg – the power of eminent domain! It gives even the smallest 

townships something more powerful than the largest banks on Wall Street.  

With eminent domain, counties, cities, towns and villages  can block those banks from foreclosing on 

homeowners and force them to give up their ownership in the mortgages and promissory notes that were being 

used to seize those homes. As a consequence, homeowners can keep their homes, thus preserving 

neighborhoods and allowing communities to get back on their feet and move their economies forward. 
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A BAD RAP  
 

For property owners who have had to involuntarily sell their homes to a government entity, the words ―eminent 

domain‖ have an overwhelmingly negative connotation. For most homeowners, though, the words  have been 

rather abstract, usually signifying the taking of someone else’s property for an  infrastructure project like a road, 

school or utility pathway, something that impacts the other guy, but not me.  

 But that changed when people started losing their homes to further basic economic development objectives in 

the private sector, not just for a government project generally recognized as needed by the community.  

In the 2005 U.S. Supreme Court decision in Kelo v. City of New London,1 the court affirmed the right of a 

local government to seize homes and turn them over to a private party, a developer who had plans to develop a mall, 

which was never built. That ruling caused a huge backlash against what was perceived as the abuses of eminent 

domain by local governments. That in turn prompted many states to enact tougher new rules to prohibit or 

severely constrain their local governments from seizing private property and turning it over to developers for their 

benefit and not the public’s. 

More recently, the development of the Keystone Pipeline System,2 owned by the publicly traded Canadian 

company, TransCanada Corporation,3 exacerbated eminent domain’s bad reputation when TransCanada initiated a 

significant number of eminent domain proceedings stretching from Canada to the Gulf of Mexico, even before the 

company has approval to build its pipeline!  

But eminent domain is not all bad. Quite the opposite. When you drive down a city street, go to your 

neighborhood public library or pass by a fire station, remember that in all likelihood those locations began as 

somebody’s personal property that was taken via eminent domain for the community’s benefit.  

The original property owner may not look kindly on the process, but the rest of us clearly realize a benefit. 

That gets to the heart of why eminent domain is considered good and proper in that it places the public’s need over 

personal need. 

But can eminent domain be used to benefit individual property owners and not just the larger community? The 

answer is yes. In fact, it can be a constructive tool to rescue homeowners facing foreclosure.  

That is what this book is all about. Eminent domain can be used to help block foreclosures and keep 

homeowners in their homes, bringing a halt to the devastation that foreclosures have wrought not just for 

individual homeowners but for whole communities.  

                                                           
1
 http://en.wikipedia.org/wiki/Kelo_v._City_of_New_London  

2
 http://en.wikipedia.org/wiki/Keystone_Pipeline  

3
 http://en.wikipedia.org/wiki/TransCanada_Corporation  

http://en.wikipedia.org/wiki/Kelo_v._City_of_New_London
http://en.wikipedia.org/wiki/Keystone_Pipeline
http://en.wikipedia.org/wiki/TransCanada_Corporation
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Let’s start by getting a better understanding of what eminent domain is and how it can be used for this purpose. 

WHAT IS EMINENT DOMAIN? 

Eminent domain is a legal action of a government to seize (called condemn) private property, or rights in or to 

private property, without the owner’s consent, provided the owner is paid appropriate compensation. The right to 

use eminent domain is based on the premise that the needs of the many outweigh the needs (rights) of the 

individual. 

Eminent domain was first established at the federal level as the 5th Amendment to the U.S. Constitution and 

delegated to the states, which in turn delegate that right down to the smallest government entities like townships 

and school districts.  

The idea that the state has the right to take private property for the benefit of the state goes back to the Magna 

Carta and King John. The term "eminent domain" is taken from the legal treatise De Jure Belli et Pacis written by the 

Dutch jurist Hugo Grotius in 1625, which used the term dominium eminens (supreme lordship). 

However, for Americans, the issue rose to prominence during the Revolutionary War when colonial 

governments seized property and goods for the use of the Continental army (as did the British), including such 

things as metal for bullets, livestock, food and other supplies, as well as homes and land.  

By the time the Bill of Rights was added to the Constitution, American citizens had had enough of government 

taking their land or other property without paying for it, leading to the final section in the 5th Amendment, which 

states ―…nor be deprived of life, liberty, or property, without due process of law; nor shall private property be 

taken for public use, without just compensation.‖ 

The U.S. Supreme Court has expanded the term ―public use‖ to mean just about any kind of public benefit and 

affirmed that nearly all governments, from the federal level to the smallest jurisdiction, have the right to use 

eminent domain. Those governments can further assign that right to non-government entities, including for-profit 

and non-profit organizations (for example, a for-profit electric utility can be granted the right to seize property to 

build its power distribution grid and the TransCanada Corporation can do the same for its pipeline.)4 

NOT JUST REAL PROPERTY 

It has been a while since the government has seized our food and other personal possessions (the last time was 

during the Civil War) and as a consequence, the use of eminent domain has been narrowed in the public’s mind to 

mean that the government takes our real property (homes and land). Even many attorneys who specialize in 

eminent domain are not aware that the government has the right to seize any kind of property.5  

As the 5th Amendment makes clear, the exercise of eminent domain is not limited to real property or even 

tangible personal property. Governments can condemn intangible property such as contract rights, patents, trade 

secrets and copyrights.6  Some states spell that out very clearly. California’s eminent domain statutes,7 for example, 

state:8 

 

 Cal Code Civil Proc § 1235.125. When used with reference to property, "interest" includes any 

right, title, or estate in property. 

                                                           
4
 Example: Delegation of the Federal Power of Eminent Domain to Nonfederal Entities 

http://assets.opencrs.com/rpts/RS22884_20080520.pdf  
5
 GAO report to Congress on the uses of eminent domain http://www.gao.gov/new.items/d0728.pdf  

6
 http://en.wikipedia.org/wiki/Eminent_domain 

7
 California’s eminent domain statutes are in the Code of Civil Procedure, Part 3, Title 7 - EMINENT DOMAIN 

LAW, Sections 1230-1273,  http://www.leginfo.ca.gov/cgi-bin/calawquery? 

codesection=ccp&codebody=&hits=20  
8
http://www.leginfo.ca.gov/cgibin/displaycode?section=ccp&group= 

01001-02000&file=1235.110-1235.210  

http://assets.opencrs.com/rpts/RS22884_20080520.pdf
http://www.gao.gov/new.items/d0728.pdf
http://www.leginfo.ca.gov/cgi-bin/calawquery?codesection=ccp&codebody=&hits=20
http://www.leginfo.ca.gov/cgi-bin/calawquery?codesection=ccp&codebody=&hits=20
http://www.leginfo.ca.gov/cgibin/displaycode?section=ccp&group=01001-02000&file=1235.110-1235.210
http://www.leginfo.ca.gov/cgibin/displaycode?section=ccp&group=01001-02000&file=1235.110-1235.210
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 Cal Code Civil Proc §1235.170. "Property" includes real and personal property and any interest 

therein. 

 

This latter point is the key ingredient that supports our goal of using eminent domain to help homeowners 

facing foreclosure. We do so by using it to seize the mortgage and promissory note held by the bank.  

According to Cornell University law professor Robert C. Hockett, eminent domain has been frequently used to 

seize intangible property such as stocks, bonds or securities. He writes: 

―...eminent domain authority is exercisable over all forms of property – real or personal, simple or 

fragmentary, tangible or intangible. That, again, is the case everywhere that eminent domain authority is 

recognized, be it in civil or common law jurisdictions. 

―Under the federal rendition of this authority, for its part, the U.S. Supreme Court and the Courts of 

Appeals have regularly held that the authority extends, for example, to contract rights {United States Trust 

Company of New York v. New Jersey, 431 U.S. 1, 19 (1977)}, insurance policies, shares of stock, businesses 

as going concerns {Kimball Laundry Co. v. United States, 338 U.S. 1 (1949)}, hunting rights, rights of way, 

and all manner of additional intangible. U.S. states follow the same longstanding common law tradition as does 

federal law in this  connection. California’s Supreme Court, for example, long has explicitly recognized that 

―[the state’s] eminent domain law authorizes the taking of intangible property.‖{City of Oakland v. Oakland 

Raiders, 32 Cal.3d 60, 68 (2008) (condemning a sports franchise)}...‖9  

As Hockett points out, the U.S. Supreme Court has even defined the seizing of ―businesses as going 

concerns‖ as a valid use of eminent domain. That premise has led a number of communities to contemplate 

using eminent domain to seize local businesses that express plans to shut down locally and to move elsewhere, 

representing job losses to the local community. That idea has been picked up by elements within the ―Occupy‖ 

movement, who have advocated that application as a means of keeping jobs in local communities and fostering 

employee ownership of the seized firms.10 

Hockett, who has been studying these kinds of issues since 2007, says that while eminent domain has been 

used for all kinds of intangible property, it has not been used for mortgage notes yet, but that there is no reason 

why it cannot be used for this purpose. He has stated that the government has broad powers under the U.S. 

Constitution to use eminent domain if it can show a public benefit and that the only real surprise is that it hasn’t 

been tried in this manner before.  

 

HEALTH, SAFETY & GENERAL WELFARE 

The concept of foreclosure is embedded in the instruments we use to finance the purchase of our homes. 

Foreclosure is a specific legal process applied by a lender against a property owner who fails to live up to the full 

terms of their agreement – a promissory note to purchase real property (a home or land). That promissory note is 

secured by a lien on the property, with the property being used as collateral for the loan. The lien is contained in 

another financial instrument called a mortgage or a deed of trust.  

A promissory note with a mortgage or deed of trust collectively constitute a private property contract between 

two parties – the mortgagee (bank) and mortgagor (homeowner). 

The most common violation of that contract is a default in payment of the promissory note. In a foreclosure 

process, the lender repossesses and/or sells the property covered by the agreement. 

Foreclosures have been appropriately used when property owners have failed to live up to their agreement and 

seizure of their property has been a reasonable and appropriate occurrence in the normal ebb and flow of a local 

economy. Unfortunately, these are not normal times. The volume of foreclosures has far exceeded the real estate 

sector’s capacity to absorb them and the consequences have spilled out and contaminated the rest of the economy.  

                                                           
9
 http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2038029 

10
 Occupy Wall Street: An Opening to Worker-Occupation of Factories and Enterprises in the U.S., http://mrzine. 

monthlyreview.org/2011/ranis091111.html  

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2038029
http://mrzine.monthlyreview.org/2011/ranis091111.html
http://mrzine.monthlyreview.org/2011/ranis091111.html
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As of June 2012, between five and eight million properties were in some stage of foreclosure, with the number 

of completed foreclosures since 2007 standing at about 4 million, a staggering one in 12 of the approximately 50 

million outstanding mortgage loans (numbers vary according to source). The figures for the first quarter of 2012 

are a snapshot of the dismal picture: Foreclosure activity increased from the previous quarter in 26 out of the 

nation’s 50 largest metro areas (populations of 2000,00 or more), led by Pittsburgh (up 49%), Indianapolis (up 

37%) and Philadelphia (up 30%). The picture was even more grim in some smaller metro areas:  One in every 60 

housing units in the Stockton, Calif. metro area had a foreclosure filing during the quarter. In Atlanta it was one 

out of every 90 units and in Rockford, Ill., one out of every 104 units. 

 To make matters worse, it now appears that a substantial number of foreclosures are illegal and even 

fraudulent. In February 2012, the federal government and 49 state attorneys general announced a $25 billion 

agreement with the nation’s five largest mortgage servicers after an investigation into loan servicing and foreclosure 

abuses. The settlement includes new standards such as an end to robo-signing, improper imposition of certain fees 

and ―dual tracking‖ (foreclosing while a homeowner is pursuing a loan modification or bankruptcy); enhanced 

foreclosure mitigation efforts, implementation of proper documentation procedures and better customer service, 

including timely notifications and assigning a single point of contact for customer communications.  

This attention to proper procedure, along with the extended time that jurisdictions are taking to process 

foreclosures, has meant that what one expert called ―the massive reservoir of distressed properties built up over the 

past few years‖ has not miraculously evaporated. Brandon Moore, chief executive of California foreclosure tracking 

firm RealtyTrac, has pointed to cracks in the dam, which he says will eventually burst. ―Everyone downstream 

should be prepared for that to happen — both in terms of new foreclosure activity and new short sale activity,‖ he 

said.11 

In fact, most experts predict that that we are less than half way through the foreclosure wave, a frightening 

proposition given the corrosive impact that foreclosures have on local communities across the country.  Studies 

have chronicled significant harm,12 ranging from dramatic increases in crime in hard-hit neighborhoods, mental 

health degradation in children13 and adults impacted by foreclosures, and a clear and pervasive negative effect on 

the economic health and general welfare of our communities.  

A 2007 study14 by the Joint Economic Committee of the U.S. Senate concluded that ―Foreclosures are costly – 

not only to homeowners, but also to a wide variety of stakeholders, including mortgage servicers, local 

governments and neighboring homeowners.  The high costs of foreclosures – up to $80,000 for all stakeholders 

combined – present a strong incentive to prevent them.‖ 

All of these factors run smack up against the fundamental mandate of all governments to take care of the 

―health, safety and general welfare‖ of their populations. The current volume of foreclosures pervasively violates 

that mandate. 

As we pointed out, governments are allowed to seize property when doing so is deemed in the public benefit. 

Public benefit can include the prevention of harm, which, as demonstrated by the missions of our police and fire 

departments, is just as much in the public interest as a road, library or any other public facility. Building of a police 

or fire station may necessitate the taking of private property for those public resources wherein the fundamental 

mission performed  is harm prevention.  

Given the evidence of pervasive harm caused by foreclosures, prevention of foreclosures would be no less a 

benefit to the health, safety and general welfare of our citizens than are the harm prevention services provided by 

police and fire departments.  

                                                           
11

 http://www.realtytrac.com/content/foreclosure-market-report/foreclosure-trends--q1-2012-and-march-2012-

foreclosure-report-----realtytrac-7111 
12

http://www.nw.org/network/neighborworksprogs/foreclosuresolutions/reports/documents/7ForeclosureImpacts.

pdf 
13

 http://www.npr.org/templates/story/story.php?storyId=129086929  
14

http://www.jec.senate.gov/archive/Documents/Reports/subprime11apr2007revised.pdf (summarized in press 

release at http://www.jec.senate.gov/public/index.cfm?p=PressReleases&ContentRecord_id=fa65b237-7e9c-

9af9-7f02-295f11af9ecb&ContentType_id=66d767ed-750b-43e8-b8cf-89524ad8a29e) 

http://www.nw.org/network/neighborworksprogs/foreclosuresolutions/reports/documents/7ForeclosureImpacts.pdf
http://www.nw.org/network/neighborworksprogs/foreclosuresolutions/reports/documents/7ForeclosureImpacts.pdf
http://www.npr.org/templates/story/story.php?storyId=129086929
http://www.jec.senate.gov/archive/Documents/Reports/subprime11apr2007revised.pdf
http://www.jec.senate.gov/public/index.cfm?p=PressReleases&ContentRecord_id=fa65b237-7e9c-9af9-7f02-295f11af9ecb&ContentType_id=66d767ed-750b-43e8-b8cf-89524ad8a29e
http://www.jec.senate.gov/public/index.cfm?p=PressReleases&ContentRecord_id=fa65b237-7e9c-9af9-7f02-295f11af9ecb&ContentType_id=66d767ed-750b-43e8-b8cf-89524ad8a29e
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Thus the use of eminent domain to prevent foreclosures is justifiable as a public benefit. In fact, since the use of 

eminent domain in this manner is not only legally viable (it’s in the U.S. Constitution) and satisfies the criteria of 

public benefit, local governments would have a moral and legal obligation to use it for this purpose, or they would 

be failing to live up to their fundamental mandate. 

EMINENT DOMAIN TRUMPS FORECLOSURE 

In essence, foreclosure is an element of a private party contract, related to and describing the respective rights of 

private parties concerning private property and what happens if one party does not live up to their contractual 

obligations. It’s important to remember that foreclosure is centered around a personal property dispute between 

two private parties.  

Yet eminent domain trumps private property rights and therefore is a superior legal right than the rights held by 

either party in a promissory note and mortgage agreement. That means that eminent domain can be used, should 

the seizing government determine that it is in the best interests of the public, to seize one or both sides of that 

private property contract. That brings us to the core of our strategy. 

As we explained, given that stopping foreclosures can easily be shown to produce a public benefit, governments 

are justified in using eminent domain to do that. However, simply seizing the contract and the underlying property 

does not by itself mitigate the harm. Taking the property from the homeowner would be just as destructive to the 

homeowner and rest of the community as the foreclosure process. 

Thus in order to realize a benefit in this process, keeping homeowners in their homes has to be the goal. The only 

way that can be accomplished is by using eminent domain to seize just one side of the agreement – the bank’s! 

If eminent domain is used to seize the mortgage and promissory note from the bank, not only is the foreclosure 

process terminated, but the seizing party (the government or its proxy) is then in a position to renegotiate the 

terms of the mortgage and note with the homeowner.  

 

 

THE PROCESS 

Although the fundamental right of eminent domain comes down from the federal government to the states, 

each state further defines its own use of eminent domain.15 

Most states require that an entity wanting to seize any kind of private property under eminent domain must 

follow a prescribed set of procedures. Ohio’s statutes16 provide a good example, and the following steps 

approximate such procedures in most states. 

1. First the government entity must determine that the property needs to be seized (condemned) for a defined 

benefit to the public. Typically the benefit is identified as a ―project‖ (a library, waste treatment plant, fire station, 

etc.) and the location of the project determines which property could be subject to seizure. 

Usually (but not always) the justification for the project entails a process (studies, plans, etc.) that concludes 

with a needs analysis and a recommendation to the legislative body of the jurisdiction, e.g., city council or state 

legislature, to approve and authorize the project.  

This is followed by a public hearing for comment and in particular to provide a forum for property owners who 

might be directly impacted. They have the opportunity to submit testimony for or against the project, including its 

location. 

After the public and property owners have had their say, the legislative body fully discusses and debates it, and 

votes for approval or rejection.  

                                                           
15

 State Laws on Eminent Domain, http://eminentdomain.uslegal.com/state-laws-on-eminent-domain/  
16

 http://codes.ohio.gov/orc/163  

http://eminentdomain.uslegal.com/state-laws-on-eminent-domain/
http://codes.ohio.gov/orc/163
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Whether a resolution, statute or other appropriate authorization, the approved legislation usually spells out 

who is to take action to legally implement the project, including the procedures required to take the needed 

property. That may or may not also include a determination of how the property will be paid for.  

Often the legislation includes references to the state or local statutes that authorize and affirm the legality of the 

process. And it  may also include the assignment to a non-government entity of the right to use eminent domain. 

2. After approval and a legal green light, one of the first priorities is acquisition of the property. Projects cannot 

proceed until the government has clear ownership of all the affected elements. The following is a typical sequence 

of events in that process. 

The government entity or its proxy (the ―condemnor‖) is normally required to notify the property owner in 

advance of the intent to take their property. This is typically done by mail some 30 days or more before the 

condemnor takes the next step. (See the Appendices for an example notification as required by Ohio statutes.) 

Notification usually includes: 

 Affirmation that the condemnor has the right to take the property (the legislative approval). 

 A description of the property.  

 A description of the process, including that the condemnor will normally make a good faith offer 

to buy the property without compulsion. 

 The rights of the property owner and their legal recourse should they be unwilling to accept the 

condemnor’s offer. 

3. After the required waiting period following notification, the condemnor approaches the property owner 

(condemnee) with a good faith offer. The owner can make a counter-offer as part of the negotiation. If the owner 

agrees to the sale, a written agreement is prepared, the agreed compensation is paid and the process is over.  

An appraisal by the condemnor often precedes the offer to purchase. Typically, properties valued below some 

threshold do not require an appraisal. Even if an appraisal is required, the condemnor may or may not be required 

to share the full details of the appraisal with the property owner. 

An appraisal becomes a near certainty if the condemnor is forced to go to court to compel the sale.  

4. If the parties fail to come to an agreement, the condemnor files a petition17 (normally with a county court) to 

initiate a civil action to obtain approval to compel the owner to sell. The property owner would receive a copy of 

that petition,18 which spells out the details for the court, including: 

 A description of the property and what portion or interest in the property is being sought. 

 An explanation of why the appropriation is necessary and its purpose (including copies of any 

authorizing legislation, resolutions, etc.).  

 The names and addresses of the owners, if they can be identified  (see below). 

 A request that the court grant the appropriation. 

5. Each state and court has a prescribed set of procedures that the court will follow, which can include: 

 The process by which the property owner can challenge19 either the appropriateness of the 

seizure (rarely successful) or the value to be paid (often successful wherein the owner is able to 

obtain a higher price than offered). 

 The selection of a jury. 

 The option to go to mediation. 

 A process for valuing the property (often appraisals by the two sides and frequently an additional 

appraisal by a neutral third party like the county auditor). 

 The means of resolving the dispute and a determination of the price to be paid the owner, along 

with any penalties (legal fees etc.) awarded the owner for having to defend the action. If the 

                                                           
17

 Example at http://codes.ohio.gov/orc/163.05 
18

 http://codes.ohio.gov/orc/163.07  
19

 Example at http://codes.ohio.gov/orc/163.08 

http://codes.ohio.gov/orc/163.05
http://codes.ohio.gov/orc/163.07
http://codes.ohio.gov/orc/163.08


  A BAD RAP  

 

7 

owner is still not satisfied, they are normally afforded the opportunity to appeal the decision in a 

higher court. 

6. In the vast majority of cases the court approves the appropriation, with the price being the primary variable. 

Rarely does a property owner succeed in challenging the right of the condemnor to seize their property,20 

especially if the authorizing legislation is clear about the use of eminent domain for that purpose, something that 

judges rarely question.  

7. With the completion of the court proceedings, and assuming the owner has been ordered to sell at the price 

awarded by the court and does not appeal, the condemnor pays the purchase price and completes the purchase. 

Title to the property is then transferred to the condemnor. 

 

WHAT HAPPENS IF THE PROPERTY OWNER CANNOT BE IDENTIFIED? 

 Clearly, the government entity or its agent has to deal with the property owner to acquire the property, with 

or without the court’s intervention. But what if the property owner cannot be identified within the legal 

timeframe? In that case, the government entity or its proxy would petition the court to award the property by 

default to the condemning party. 

Ohio’s eminent domain statues, for example, specify21  what the condemnor is required to do in the event the 

property owner cannot be identified. As in most states, they are required to publish a notification of the planned 

condemnation and provide an opportunity for someone to come forward and claim ownership. They have to do so 

within a prescribed period of time to assert their ownership rights. If no one asserts a claim, the condemnor could 

then be unilaterally granted the right by the court to seize the property without compensation to anyone. 

This issue is of particular interest in our contemplated application of eminent domain and would most 

commonly occur with mortgages that are part of the MERS22 system. 

                                                           
20

 Short Primer on Eminent Domain Right to Take Challenges 

http://www.californiaeminentdomainreport.com/2010/09/articles/right-to-take/short-primer-on-eminent-domain-

right-to-take-challenges/ 
21

 http://codes.ohio.gov/orc/163.07 (includes what happens if the owner cannot be identified) 
22

 http://en.wikipedia.org/wiki/MERS  

http://codes.ohio.gov/orc/163.07
http://en.wikipedia.org/wiki/MERS
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HOW IT WORKS  
 

A government entity (state, county, city, township, etc.) determines that foreclosures represent significant harm 

to the community and that under its mandate to take care of the ―health, safety and general welfare‖ of its 

constituents, preventing foreclosures within its jurisdiction is deemed to be in the public’s benefit.  

We suggest that such a determination be memorialized in a formal legislative action, and the corresponding use 

of eminent domain to ameliorate the problem also be authorized.  

Some states mandate that a jurisdiction must adopt a formal resolution to authorize the use of eminent domain 

and the pursuit of the same in court. For example, California, under Code Civil Proc § 1245.220,23 requires what 

is called a Resolution of Necessity (often referred to as a RON) to acquire the property. That resolution must be 

adopted at a public hearing before the condemning agency can commence an eminent domain action in court. 

In order to adopt a Resolution of Necessity, the government agency must find that: 

  The project for which the property is to be acquired is necessary. 

 The property is necessary for the project.  

 The project is located in such a manner as to offer the greatest public benefit with the least 

private detriment. 

 An offer to purchase the property has been made (if the property owner was located) and 

rejected.  

Those California requirements serve as a good guideline for other states and their jurisdictions. The term 

Resolution of Necessity is widely used throughout the country for eminent domain resolutions and other 

government functions at all levels from states down to local jurisdictions, including school districts, utility districts 

and the like.   

Putting this analysis and specific authorization in a legislative action will help to support the legality of the 

effort, should a property owner challenge the proceedings in court. The more specific the jurisdiction is in 

authorizing the use of eminent domain in this manner and for this purpose, the greater the likelihood that the 

courts will not challenge the government’s authority.  

The same would apply if they obtain that right from a higher legislative authority such as a state (our preferred 

entity) authorizing its counties, cities and towns to use eminent domain specifically for this purpose. That reduces a 

potential court fight to a battle over price and not the fundamental right to take the property.  

                                                           
23

http://www.leginfo.ca.gov/cgibin/displaycode?section=ccp&group=01001-02000&file=1245.210-1245.270 

http://www.leginfo.ca.gov/cgibin/displaycode?section=ccp&group=01001-02000&file=1245.210-1245.270
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We provide a sample resolution authorizing the use of eminent domain in this manner in the Appendices. Given 

the common use of the term Resolution of Necessity, we will use that to label our example.  

Before authorizing the use of eminent domain for this purpose, the government entity needs to determine if it 

wants to directly manage the process or assign that right to another party (explored in detail below). If it will assign 

that right, then that assignment should likewise be authorized in the resolution.  

Our sample resolution provides for both conditions:  

 The government entity as the party exercising eminent domain. 

 The government assigning that right to a third party to carry out the procedure.  

If the latter, it is useful to also have the resolution spell out the conditions of that assignment, such as the third 

party exclusively being responsible for bearing the legal costs associated with the action or whether those costs 

would be shared on a formula negotiated between the third party and the authorizing government. 

IDENTIFYING HOMEOWNERS FACING FORECLOSURE 

The next step is to identify homes and homeowners who are facing foreclosure. How they are identified will 

vary, as the process of foreclosure is different in each state.24  

In general, there are two fundamentally different ways in which foreclosures are administered under state law – 

one that mandates a court proceeding (called judicial foreclosure states) and the other that can be done entirely 

outside court proceedings, but still may wind up in the courts, primarily as a result of homeowner’s legal 

opposition to the proceedings (non-judicial foreclosure states).  

Judicial foreclosure states provide a convenient means to identify homeowners facing foreclosure, as their 

foreclosures are subject to a court proceeding publicly disclosed in the court calendar. Non-judicial foreclosure 

states may present difficulties in indentifying homeowners facing foreclosure as some jurisdictions may not require 

any form of public notice.  

Jurisdictions in such non-judicial foreclosure states may have to create a rule that requires foreclosing parties to 

file some form of public notice before being allowed to proceed with a foreclosure. For example, a county might 

pass a resolution that requires such a notice along with consequences for failure to post the notice (like invalidation 

and reversal of the foreclosure). 

GETTING THE COURTS TO INTERVENE 

The next key step is to get a court to intervene and block the foreclosing party from completing the 

foreclosure. 

In a judicial foreclosure state, the condemnor first notifies the court overseeing the foreclosure that it intends to 

seize the property and petitions the court to stay25 any further foreclosure actions pending the outcome of the 

eminent domain proceedings. There is very little legal precedent for this collision of eminent domain versus 

foreclosure. Usually it has occurred when a jurisdiction is initiating a normal eminent domain proceeding and a 

property of concern for the project is coincidentally subject to a foreclosure proceeding.  

Given the historical rarity of this event, courts may vary in what they might demand from the condemnor to 

validate their intent to use eminent domain. We suggest that the posting of the property owner notice of intent to 

condemn would serve as the prima facie evidence to be provided to the courts to demonstrate that intention, or the 

authorizing legislation, along with the petition for the stay.   

What happens next? Eminent domain is a superior legal right to rights associated with foreclosures, and the 

courts would be obliged to put foreclosure proceedings on hold. If the eminent domain proceedings are canceled or 

otherwise not completed, the hold may be lifted and the foreclosure moves forward. However, if the eminent 

                                                           
24

A good rundown of state-by-state foreclosure laws can be found at http://mandelman.ml-

implode.com/foreclosure-laws-by-state/  
25

 http://en.wikipedia.org/wiki/Stay_of_proceedings 

http://mandelman.ml-implode.com/foreclosure-laws-by-state/
http://mandelman.ml-implode.com/foreclosure-laws-by-state/
http://en.wikipedia.org/wiki/Stay_of_proceedings
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domain process is completed (whether voluntarily by mutual agreement, or involuntarily if court mandated), then 

the foreclosure court proceedings would be permanently terminated. 

If the state is a non-judicial foreclosure state, the condemnor would have to go to an appropriate court 

(probably at the county level) to petition the court to order the foreclosing party to pause its foreclosure 

proceedings pending the resolution of the eminent domain proceedings. Like the publicly posted notification rule 

we suggest above, a parallel rule would be beneficial that spells out the right of the court to stay a non-judicial 

foreclosure proceeding and that parties ignoring such a court order could have their foreclosures invalidated and 

reversed.  

INITIATING THE EMINENT DOMAIN PROCEEDINGS 

In either case, once the foreclosure proceedings are put on hold, the condemnor can begin the eminent domain 

process. As applied with respect to our goal of keeping homeowners in their homes, the property owner against 

whom the eminent domain proceeding would be pursued is the owner of the primary mortgage/deed of trust and 

its corresponding promissory note. That party might not be the entity that initiated foreclosure proceedings, which 

could be any lien holder, not just the holder of the ―first‖. The owner may be a bank, mortgage company or other 

party that claims to hold title to the primary (first) mortgage or deed of trust and the promissory note. In this case 

the property would be contractual rights in the form of the mortgage/deed of trust and the promissory note.  

As with any normal proceedings, this next step would entail a good faith offer on the part of the condemnor 

with respect to the value of the mortgage/deed of trust and promissory note. This process varies depending on the 

claimant owner and  foreclosing (i.e., bank) party.  

In a large percentage of cases there will only be a primary mortgage (deed of trust) on the property (often 

called a ―first‖), which represents a single lien26 on that property, and thus a single party to deal with. However, 

properties can be subject to multiple liens, which could complicate this phase of the process, depending on the type 

and priority of those other liens. Other security liens could be represented by a second, a third and perhaps more 

liens on the property because of other financial arrangements made by the homeowner in addition to the first 

mortgage. 

Liens can result from work done on the property (construction or mechanic’s liens)27 or as a consequence of 

legal proceedings that the homeowner was party to (judicial liens),28 all of which can represent claims against the 

property. 

Tax liens represent yet another type of lien that can further complicate the picture. These can include state and 

federal liens associated with income taxes; unpaid sales, excise, use, franchise and inheritance taxes; and most 

importantly, unpaid property taxes on the home itself. A lien for property taxes normally has superiority to all 

prior security liens, federal tax liens and state tax liens, without the prerequisite of filing.29 

The presence of multiple liens can substantially impact who the condemnor needs to deal with. Thus, one of 

the first priorities is to determine if there are any other liens on the property and what rights, privileges and 

precedence those lien holders might have.  Normally the first lien has priority over the second, which in turn has 

priority over the third, and so on. Priority means the order in which somebody gets paid with the proceeds from a 

sale of the property. Filing dates, with a pair of notable exceptions for IRS and property tax liens, generally define 

priorities. And property taxes normally take priority over all other liens, regardless of filing date.30 

Most cases will be straightforward (except potentially for MERS related cases, as addressed next) where a single 

mortgagee is the party of interest. 

                                                           
26

 http://en.wikipedia.org/wiki/Lien 
27

 http://en.wikipedia.org/wiki/Construction_lien 
28

 a lien obtained by judgment, levy, sequestration or other legal or equitable process or proceeding 
29

 This article gives a good general rundown on the varying elements involved with different liens 

http://recenter.tamu.edu/pdf/1110.pdf  
30

http://foreclosureuniversity.com/studycenter/freereports/lien_priority.php 

http://recenter.tamu.edu/pdf/1110.pdf
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However, if more than one lien is present, there is no single, simple approach, and a solution will likely have to 

be addressed on a case by case basis.  

To further complicate matters, there is one circumstance that creates an interesting dilemma. If the foreclosing 

party is the county because of past due property taxes, those taxes take precedence over all other liens, including 

the primary mortgage. Property can be seized to satisfy back taxes and sold in a sheriff’s sale, which often leaves 

little or no funds left over to pay the mortgage and other lien holders. 

Now if the county is also the party that authorizes the use of eminent domain because the homeowner is facing 

foreclosure initiated by the county, that presents an interesting dilemma for which there is to date no clear answer.  

However, as detailed in Chapter 6, we are using a website to provide updates on this kind of information as it 

becomes available. We encourage you look there for new findings on case law related to lien holder priority as well 

as other resources, and for opportunities to be involved in this broader effort. 

 

IDENTIFYING THE  TITLE HOLDER TO THE MORTGAGE/DEED OF TRUST  

& PROMISSORY NOTE 

For the most part, foreclosing parties will fall into two general categories, accounting for approximately 40% 

and 60% of all mortgages respectively. The 40% group is generally represented by local financial institutions such 

as community banks, credit unions and other local entities.  

The 60% group is found in the MERS31 system owned by large Wall Street banks, Fannie Mae, Freddie Mac and 

a number of large mortgage and title companies.32 This ownership group and MERS stand at the center of the 

foreclosure meltdown, with many fingers being pointed their way for establishing the conditions that precipitated 

and exacerbated the crisis. 

The 40% group would normally not have any difficulty in proving that they are the rightful owner of the 

contractual rights and the condemnor has a clearly defined party with whom they can interact.  

Not so with the mortgages and promissory notes found within the MERS system. The MERS system is a private 

―registry‖ system for transferring title between a variety of title holders, rather than the time tested method of 

tracking title issues with county registrars. As a consequence, we find that title to property held within the MERS 

system is anything but clear, a subject of numerous court cases nationwide.33  

MERS – OWNER OR NOT? 

To further complicate things, MERS technically is supposed to be merely a private registry system that tracks 

ownership for others. Thus it should not considered an owner itself, but rather an agent for the real owners.  

Yet foreclosures of MERS-managed mortgages have often proceeded where MERS itself has attempted to act as 

the owner (i.e., principal), and as the agent of the owners at other times – and sometimes in the same proceedings 

as both agent and principal, a legal contortion that is not technically possible, yet attempted nonetheless.  

Even when MERS properly represents itself as the agent of the owners instead of a principal, who it actually 

represents is far from clear. That confusion is inherent in the very manner that MERS operates. 

MERS appears to work by first separating the mortgage/deed of trust from the promissory note and then 

further slicing and dicing those respective contractual rights into multiple pieces, each of which may be considered 

owned by different parties, as part of a securitization process (i.e., derivatives) that the MERS participants use to 

leverage the mortgages into greater financial gains than represented by just the promissory notes. Thus when all 

gets said and done, it may be nearly impossible to identify the rightful owner of a particular mortgage/deed of trust 

and promissory note.  

                                                           
31

 http://www.mersinc.org/  
32

 http://www.mersinc.org/about/shareholders.aspx  
33

 http://en.wikipedia.org/wiki/MERS  

http://www.mersinc.org/
http://www.mersinc.org/about/shareholders.aspx
http://en.wikipedia.org/wiki/MERS
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Given that the eminent domain system is premised on negotiating with a clearly identified owner, this could 

represent a dilemma for the condemnor. With whom should they negotiate concerning a particular home and 

homeowner?  

That dilemma presents us with at least two potential paths for pursuing this action with respect to 

mortgages/deeds of trust and promissory notes held under the MERS system. Do we treat the foreclosing party as 

the owner and negotiate with them or treat the property as one in which an owner cannot be properly identified 

requiring intervention on the part of the courts to unilaterally award the property on the assumption that no 

property owner can be found (as detailed above)?  

OPTIONS WITH MERS MORTGAGES 

If the former, then the condemnor will move forward with a good faith offer to the foreclosing party and treat 

it like a normal condemnation process and the foreclosing party will receive some compensation, even if nominal. 

If the latter, then the condemnor would proceed with making the usual public announcement that the property 

is subject to seizure and that any party claiming ownership must step forward and prove ownership. In all 

likelihood, the condemnor will (and should) also provide the foreclosing party with direct notice of that intention.  

The notice to the foreclosing party would also probably specify that if the foreclosing party feels that they are 

the owner of those rights, they would be required to provide tangible proof thereof. If this path is successfully 

pursued (i.e., the MERS parties cannot prove ownership), then the condemnor could get the property at no cost, as 

no property owner can be identified to receive any buyout payment. 

A case can be made for going down either path. However, the consequences of each may be different. If the 

former, then the process will resemble a normal eminent domain proceedings which concludes with an offer and 

acceptance. However, if the foreclosing party forces a trial, the mortgage/note property owner will probably at 

best only succeed in challenging the price to be paid for the seized property but not the right of the condemnor to 

do the seizure.  

But doing so comes with a risk. Forcing a trial could have unintended consequences to the foreclosing party. 

They run the risk that the court might challenge them to prove ―standing,‖ i.e., that they are the rightful owner of 

the mortgage and note and therefore have the legal right to contest the eminent domain proceedings in the first 

place. Failure to do so could result in their getting nothing rather than an improved price.   

If the party initiating the eminent domain proceedings elects to assume that MERS cannot prove ownership and 

petitions the courts to award without payment, they too have a risk that their goal of seizing the mortgage and note 

might be blocked (at least temporarily) by a successful challenge by the MERS parties on the basic question of 

ownership.  

We have to assume that courts will vary on whether they agree with the premise that the MERS mortgages have 

a clear title owner. This might leave an opening for the banks to fundamentally challenge the ―no owner‖ eminent 

domain proceeding’s legitimacy and thus block the outright seizure, forcing the condemning party to go through 

the courts.  

The true ownership premise has been challenged in courts across the country with mixed results. Some courts 

have affirmed that various MERS-related parties do have a clear title claim (thus allowing them to foreclose on 

homeowners) and other courts have ruled the opposite (thereby blocking  

a foreclosure).  

Those same courts would probably be called upon to rule on these proceedings and thus the condemning party 

might look to the previous local court decisions to guide them on whether they want to be more aggressive with a 

―no owner‖ claim, or negotiate with the foreclosing party as though they are the owner.  

If the local courts have previously ruled that MERS parties have not presented evidence to the court that they 

have clear title, then the condemnor might well use the more aggressive route and get those mortgage rights for 

nothing. However, if the local courts have affirmed that MERS parties have rightful title and thus the right to 

foreclose on the homeowner, then the condemnor would be advised to negotiate with the foreclosing party as 

though they are the rightful owner. 
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In either case, if this procedure goes to court and the court awards the property to the seizing party, then the 

title to the property is normally clearly established with the completion of the eminent domain process, and the 

seizing party will have clear title to the mortgage and promissory note. It may require a request for a ruling by the 

judge to affirm clear title (e.g., ―quiet title‖34 or other similar actions to affirm clear title), but may also be implicit 

in the eminent domain process. 

This is similar to a county sheriff’s sale35 on properties that have been seized for failure to pay property taxes. 

Once the county has seized the property and it is sold at auction, all previous title history becomes irrelevant as the 

sale represents the date upon which title is fixed and all future title searches need only go back to this date for title 

insurance purposes. 

THE QUESTION OF PRICE 

The question of price goes back to the 5th Amendment, which concludes with ―… nor shall private property be 

taken for public use, without just compensation.‖  

―Just compensation‖ lends itself to widely diverging interpretations and is at the center of the vast majority of 

legal challenges to an eminent domain proceeding. 

Most state eminent domain laws define just compensation as the fair market value of the property immediately 

before the seizure, usually determined by a formal appraisal. The seizing party normally obtains the appraisal and 

uses it to determine the good faith offer they make to the property owner. If the property owner feels that the 

price offered is too low, they can reject the initial offer and make a counter-offer with a different price (and 

perhaps other terms). If the seizing party agrees to the counter-offer, they proceed to the purchase agreement 

much like any other buyer and seller who agree on the terms of the sale. 

However, if the seizing party does not agree with the counter-offer, especially the price, then the proceedings 

generally wind up in court, where the opposing parties will attempt to convince a jury of the appropriate value. In 

most cases that means the property owner has to obtain their own appraisal to support their position and the court 

will frequently require a third neutral appraisal to provide the jury with sufficient facts to make a final value 

determination. 

WHAT PRICE IS APPROPRIATE HERE? 

In normal times, the price to be paid for seizing real estate or rights to real estate would fall along conventional 

lines, wherein the value of the property would resemble those of non-eminent domain real estate transactions of 

similar properties. However, these are not normal times and as a result, a legitimate case can be made that the 

appropriate price to pay for seizing the rights held by the financial institution facing foreclosure can fall outside of 

those normal ranges.  

Most non-eminent domain real estate transactions presume that a willing buyer and a willing seller can be 

found, who will agree on the terms of the sale, and do so within the average time frame for that locale. Appraisals 

are based on that assumption. However, given today’s economic environment, one can no longer assume that a 

willing buyer can be found to acquire a home that was subject to a foreclosure once the former homeowner has 

been evicted.  

In fact, in many regions there are large and rapidly growing inventories of foreclosed, abandoned homes rotting 

for lack of a buyer. While the situation in some communities is extreme, the problem is growing everywhere and 

given the prediction of many more foreclosures to come, it can only get worse. 

We would argue that the foreclosing party is actually destroying all or a good portion of the value in the home 

by foreclosing and evicting the owner. As a direct consequence of foreclosure and eviction, a property can even be 

argued to have a much lower value than it would in normal times and perhaps a zero or even negative value. A 

                                                           
34

 http://en.wikipedia.org/wiki/Quiet_title 
35

 http://en.wikipedia.org/wiki/Sheriff%27s_sale  

http://en.wikipedia.org/wiki/Quiet_title
http://en.wikipedia.org/wiki/Sheriff%27s_sale
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property has value only if somebody is willing to buy it, and an ever-growing number of foreclosed properties are 

not being bought post foreclosure and ultimately are torn down at taxpayer expense.  

In Detroit, for example, more than 25% of foreclosed homes have been razed or are on the demolition list.  As 

of April 2012, some 38,000 homes were in some stage of demolition. Even some banks have begun giving away 

abandoned properties and footing the bill for demolition, unwilling to continue paying upkeep and taxes, fines for 

code violations, and marketing expenses.   

Thus we see an increasing probability that fewer willing buyers and perhaps even no one will step forward to 

purchase this growing inventory of abandoned homes, regardless of price. In those circumstances, not only does the 

foreclosing party thus lose their entire value in the mortgage, but, as the sole owner of the property post 

foreclosure, they will also be responsible for taxes and upkeep on the property. Thus the real prospects of a true 

negative value in the property post foreclosure is all too real and thus should be considered in the eminent domain 

offer. 

Which brings us back to the question of the value to be paid for seizing the mortgages/deeds of trust and 

promissory notes held by foreclosing parties. The more likely the prospects that a home will not be resold after the 

foreclosure, or sold at a highly discounted price, the stronger the case that the value of the property at the time of 

seizure would be nominal at best. 

In those circumstances, the seizing party could make an offer to take the property rights off the hands of the 

owner for a nominal payment, which could be as low as $1 to make it a legal transaction. The amount may depend 

on whether the property owner is a local institution or part of the MERS system. 

Probably the highest price that should be paid to any lender, regardless of source, is approximately what a 

discounted value would be if the property were to be sold out of the lender’s inventory in a short sale.  

By that we mean that even under the best case scenario, most lenders who go through with the foreclosure and 

take back the property (local banks call this REO property, which stands for ―real estate owned‖ property), will in 

all likelihood sit on that property for some time before they can sell it at a discounted value to a willing buyer, if 

they can find one. 

Whatever that price might be, it needs to be further discounted for an immediate transaction, rather than one 

that is a year or two downstream. That is the very best that a lender could expect in today’s environment, 

irrespective of the necessity of using eminent domain to force the sale.  Getting such REO property off their books 

and getting some cash for it near term is the best they can hope for. 

When all gets said and done, the price paid for the seizure of the mortgage and promissory note under the 

system we contemplate here should range between zero on the low end and a discounted, fire sale price on the high 

end.  

MERS VS. A LOCAL BANK 

Local financial institutions like community banks, credit unions and others that have long made local real estate 

loans are also casualties of today’s economy. The value of their loan portfolios has plunged, primarily because of 

abuses by Wall Street banks, especially those that are part of the MERS system, whose actions caused the real estate 

market to collapse taking with it many local lending institutions.  

This has caused a massive ripple effect in local economies, primarily because those local institutions are now less 

capable of providing loans, especially to the small businesses that are the lifeblood of local economies. Over 50% of 

all jobs nationwide are provided by local businesses with 20 or fewer employees. When those businesses cannot get 

credit, that impacts jobs everywhere. 

Thus local government organizations contemplating using eminent domain might be justified in approaching 

local institutions involved with prospective foreclosures in a manner different than those found within the MERS 

system. We cannot speak to the legal questions of treating each in a different manner. All we can say is that the 

greater the price paid to local institutions for taking over such mortgages, the greater the prospects that they will 

be able to get their institution back on a healthy financial standing and increase their lending back into the 

community.  
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AFTER THE TRANSACTION – WHAT NEXT? 

 
The second phase of the process is establishment of a new mortgage/deed of trust and promissory note with 

the homeowner. While exercising eminent domain is something that local governments have done for a long time, 

they have no real experience negotiating a new mortgage with a homeowner. They may find that turning that 

function over to another entity, like a local non-profit that deals with homeowners in foreclosure situations, may 

prove easier and more convenient. For that matter, those governments might contemplate turning over the entire 

process to a non-profit, a topic covered in Chapters 5 and 6. 

KEY ISSUES IN ESTABLISHING A NEW MORTGAGE 

In general, two key pieces of information need to be determined in order to move forward. The first is the 

value of the property based on the fact that the homeowner will remain in the home, maintain it and be in a 

position to pay something on the new mortgage. The second is the financial condition of the homeowner and their 

ability to pay.  

Note that we say the value of the property is based on the fact that the homeowner will remain in the home, 

take care of it and have the ability to make some kind of payment. These conditions are quite different than those 

where the foreclosing party had seized the home and evicted the homeowner, the prospects of which have already 

caused the value of the home to plummet. 

Post seizure by the party exercising eminent domain, new conditions lay the foundation for a very different 

valuation of the home than before the seizure. This would be like someone taking ownership of a piece of property, 

doing something to improve its value and then selling the property to a new owner at a higher price, because the 

property is now worth more.  

The fact that the buyer in this case is the former homeowner doesn’t come into play. From a legal standpoint, 

when the mortgage and note are taken over from the foreclosing bank, the seizing party now holds one side of a 

contract that allows them to take fully the property (i.e., foreclose) because the homeowner theoretically is still in 

default on their loan.   

This means that the homeowner at this point has virtually no legal claim on the home and it would be as though 

they would be approaching the property owner for the first time to purchase the home. The fact that they are 
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already living in the home doesn’t alter that basic legal status. For example, the seizing entity could now 

legitimately demand rent payments from the former homeowner. 

However, that would run counter to our overall objective with this program to not only keep the homeowner 

in the home as an owner not a renter, but help them to establish a new mortgage that they can live with. To do so, 

we also have to address the second issue  – the homeowner’s ability to pay. 

ABILITY TO PAY 

Some homeowners may currently be able to pay an amount equal to their former mortgage payment, but find 

themselves in a foreclosure situation because they previously fell behind on payments and could not make up the 

past due amounts.   

Others may have reduced income due to issues like pay cuts, under-employment or job loss. Many others 

entered into variable (interest) rate mortgages that start low but increase later (like starter rates for credit cards), 

or are facing balloon payments that they cannot afford. These people will in all likelihood not be able to pay at the 

level they did previously, or as currently required by changes in the payment required, but in a large percentage of 

cases will be able to pay something.  

Some will find it difficult to make any payment. This latter group is beyond the scope of our solution. 

Nonetheless, finding a way to keep them in the home for the time being can be justified as being in the public 

interest, as even a delayed sale to a new buyer is more likely with an occupied property than an abandoned one.  

In any case, we first need to get a good grasp of the current financial condition of the homeowner so that we 

can establish the new mortgage and promissory note. This process may actually start much earlier. Once the 

foreclosure process has been put on hold, pending outcome of the eminent domain effort, getting together with the 

homeowner could prove beneficial to both parties since much of the preparation work can be done in advance of 

seizure of the contract rights from the lender. 

WORKING WITH THE HOMEOWNER 

This phase of the process is more than just a legal or financial transaction. Homeowners have almost certainly 

been traumatized by the pending foreclosure and the circumstances that led to it.  

We are not only preventing foreclosures and rescuing homeowners, we are helping to put lives back together. 

Each person has a story to tell as part of healing and getting back on their feet. Thus this part of the process should 

be ―high touch,‖ which may best be provided by a local non-profit group rather than a government, as explored in 

Chapters 5 and 6. In any case, that approach needs to color all dealings with the homeowner and will play a key 

role in what is put in place legally, as we will see below. 

One of the first tasks is a full assessment of the homeowner’s finances. That means gathering details that go back 

to when they bought the home, and includes an analysis of their current and projected budget as well as how much 

equity they have remaining in the home at its now-depressed price, and their full payment history.  

By the time the assessment is complete, the assessor should have a clear picture of the owner’s financial 

condition and what kind of note and mortgage they can afford. As we will see next, that will play a critical part in 

the terms of the new note and mortgage. 

PUTTING THE PIECES TOGETHER 

We now need to determine the market value of the home, based on the assumption that it remains occupied 

and maintained. This value is higher than the value ascribed to the property to be seized from the lender as 

previously outlined, but in all likelihood, lower than the value ascribed to the home under the terms of the former 

mortgage.  

We legally don’t need to do a formal appraisal here, but it can be used if desired, and may well be needed by 

others if the new mortgage and note might be sold. In any case, we need to come up with a reasonable figure for 
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the current market value of the property in order to negotiate a new mortgage and commensurate promissory 

note. 

Having ascertained current market value, we now should have the three components we need to craft the new 

mortgage and promissory note – the homeowner’s potential equity, their ability to pay a new note and mortgage, 

and the current market value of the property.  

We will not be able to take a one size fits all approach to this step. There is, and should be, room for flexibility.  

The examples below illustrate how the three components of equity, ability to pay and market value will alter 

the terms of the new agreement. For comparison purposes, we are using a home previously valued at $100,000, 

now valued at $80,000 on the assumption that a normal sale is transacted with a homeowner still in the home. 

Example 1 

Homeowner has no net equity left in the home at its current value but can afford the new terms at full current 

market value. 

New mortgage established with a promissory note for $80,000. Homeowner is the sole owner, subject to the 

mortgage and note. 

Example 2 

Homeowner had previously accrued $40,000 equity in the home but with the drop in value still has $20,000 

equity and can afford the new terms. 

New mortgage established with a promissory note for $60,000. Homeowner is the sole owner, subject to the 

mortgage and note, and is assumed to already have $20,000 in equity in the home. 

Example 3 

Homeowner has no net equity left in the home, and can only afford a $60,000 note. 

New mortgage established with a promissory note for $60,000, with the remaining $20,000 in a shared 

ownership between the holder of the note and the homeowner (e.g., the note holder owns a 25% interest in the 

home and the homeowner is buying the remaining 75% in an arrangement like tenancy in common). The parties 

need to agree how any future appreciation will be divided upon the sale of the property. For example, all gains are 

pro-rated, 75/25 in this case, or all gains go to the homeowner and the note holder receives $20,000 upon the 

sale. 

In all cases, provision needs to be made for a future potential default, as the homeowner may again find 

themselves unable to live up to the terms of the agreement. However, in contrast to conventional mortgages, 

which tend to be ―all or nothing,‖ (i.e., pay as agreed or you’re out on the street), we would advocate that these 

mortgages be elastic. They should provide for the homeowner and note holder to renegotiate the current note 

based on updated conditions, which may include rewriting the note downward and renegotiating some form of 

split ownership.  

The goal remains that we want to keep homeowners in their homes and our system should be dynamic to 

accommodate that goal. Foreclosure should be the last tool to use when nothing else will work. Even then it should 

provide for options like renting or some other means to keep homeowners in the home until a more satisfactory 

arrangement can be made. 

Finally, provision has to be made for those who would intentionally abuse the system. If the party remaining in 

the home is not willing and cooperative, voluntarily holding up their end of the contract, then terms need to be 

included in the agreement to deal with that possibility.  
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PAYING FOR THE ACQUISITIONS 

 
If the price to be paid for taking the old note and mortgage is more than a nominal amount (e.g., $1), the issue of 

financing in order to pay the former lender has to be considered. Whether a government entity or proxy, the 

seizing party will likely not want to pay for the purchase with their own cash but rather find a means to finance the 

purchase. Until the program gains traction and expands, which would allow for group financing (see Chapter 6 for 

plans to provide for such group financing), purchases will probably have to be financed one at a time.  

This brings us to one of the key elements of our strategy – the spread between the payment price and the value 

of the new mortgage. The greater the spread, the higher the resulting value to the seizing party.  

However, the spread is unknown until the seizing party has a full assessment of the homeowner’s current 

financial condition and ability to pay, hence our recommendation that the entity managing this process get together 

with the homeowner early on and work through these details. 

 

Examples 

Let’s say that the price for the mortgage and note for a $100,000 home is $20,000 – representing a discounted, 

fire sale price somewhere at the high end of our projections.  

In our previous Example 1, the homeowner can pay for an $80,000 mortgage and note.  

That means that the seizing party would have a net value of $60,000 in the transaction ($80,000 note - $20,000 

purchase price = $60,000 net value). 

What would happen if the property were seized at a $1 acquisition price? In that case, our seizing party would 

have a net value of $79,999 in the new note and mortgage ($80,000 note - $1 purchase price = $79,999 net). 

In both cases, the note and mortgage represent a negotiable instrument that has tangible value in the 

marketplace either for sale (notes and mortgages are sold in a secondary market all the time) or as collateral for 

some form of debt financing to obtain the $20,000 needed to effect the purchase, i.e., the note can be pledged as 

collateral to a lender. 

What about our Example 3 where the homeowner can only pay $60,000? 

The seizing party would have a net value of $60,000 ($80,000 note - $20,000 purchase price = $60,000 net, of 

which $20,000 is in the form of equity in the home retained by the seizing party (tenants in common) and a 

$60,000 note to the homeowner which is used, in part, to obtain the financing to pay for the $20,000 needed to 

cover the price paid for the original note and mortgage, leaving the seizing party with a net interest in the note of 

$40,000).  
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Once again the seizing party has a saleable asset, but in two parts, one more liquid than the other – the note and 

the equity. The $60,000 note is three times the amount needed to pay the $20,000 purchase price, whether sold or 

hypothecated as collateral for a loan, which should provide for more than enough working cash to complete the 

process. 

Finally, the bigger the spread, the greater the likelihood that the seizing party can not only obtain borrowed 

funds that cover the purchase price, but can also provide operating or other funds, all that are collectively paid for 

by the homeowners under their new mortgage payment terms. And the more transactions are completed, the 

larger this pool will grow, adding to the benefit for the community. 

COST OF ALTERNATIVE APPROACHES 

At the core of this process is a legal proceeding and that incurs costs, including: 

Pre-seizure costs 

Preparing a resolution and obtaining approval from the appropriate legislative body is the first expense 

incurred. For example, a city council would be advised to pass a resolution to authorize the use of eminent domain 

within city limits for the purposes of halting foreclosures and keeping homeowners in their homes. That resolution 

should be backed by studies and other research on the negative effect foreclosures have on communities. This 

reinforces the assertion that stopping foreclosures results in benefits to the public and provides the justification for 

using eminent domain in this manner.  

It would be beneficial if the city attorney or outside counsel provided a legal opinion affirming the right of the 

city to enact this resolution. This helps to memorialize the legal foundation for this process and set the tone in the 

event of any legal challenges. This is recommended whether the eminent domain process is carried out directly by 

the government or a proxy.   

We have provided a sample resolution in the Appendices that can serve as a foundation for the drafting of local 

resolutions. We anticipate providing a number of other templates on our website dedicated to this issue that can 

serve as guidelines for parties wanting to use this concept (see Chapter 6).  

If the right to use eminent domain is to be assigned to a non-profit or other third party, specific wording should 

be included in the resolution to authorize that party, or a general authorization if more than one organization might 

be authorized, to act on behalf of the city. In either case, any third party should probably also enter into a written 

agreement (we recommend that it be required by the resolution) that spells out clearly what they are authorized to 

do, what obligations they assume, what they get in return, and so on. The government entity authorizing the use of 

eminent domain in this manner would likely bear the costs of this step, although the authorized third party may 

engage their own legal counsel. 

Probable seizure costs 

The following steps equally apply to the efforts to seize one individual mortgage/promissory note or a group of 

them from one owner.  

After the minor costs associated with locating homeowners facing foreclosure, the first expense would be for 

filing a petition with the appropriate court to stay the foreclosure proceedings. Such costs will vary by jurisdiction. 

Following that would be costs associated with approaching the owner of the mortgage/deed of trust and 

promissory note with the initial good faith offer and dealing with any counter-offers. This process can be done by 

non-attorneys, but at some point, legal counsel should be made part of this effort, especially in review of final 

written agreements, and may be party to the signed documents.  

Previous work can be used as a template to help reduce the costs of any new contracts and procedures. If the 

foreclosing party has cooperated and agreed to sell their contract rights, there will be little in the way of additional 

legal costs associated with the process beyond this point.  

Potential additional seizure costs  

If the mortgage/deed of trust and promissory note owner does not willingly sell and transfer their contract 

rights to the seizing party, the process moves to the courts to compel a sale.  
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This represents both real court costs and the cost of legal counsel, as non-attorneys will in all likelihood not be 

able to prosecute these eminent domain court proceedings in court. Much will depend on whether the 

mortgage/deed of trust and promissory note owner attempts to challenge the fundamental right of the seizing party 

in taking the mortgage and note, or whether their challenge will be based on the amount to be paid for the seizure, 

or both.  

Each challenge presents its own response, supported by preparatory, non-court costs including legal research 

and case building. The more of these cases that are prosecuted, the more background and precedent that newer 

cases will have to fall back on. Early stage pioneers will face the most work in preparing a case.  

If the challenge is to the fundamental right to seize, the seizing party will have to build a case for why that 

jurisdiction has the right to use eminent domain in this fashion. Earlier we recommended that the seizing party get 

specific authorization from its legislative body and legal counsel that spells out the authorization for using eminent 

domain for this purpose. The more complete that authorization, including the legal reasoning behind it, backed up 

by studies (like the damage caused by foreclosures), research and precedent, the easier will be this phase. In 

eminent domain cases, judges tend to look for enabling legislation that specifically spells out the authority for a 

particular use, especially if it is backed up with studies, legal analysis and the like. They tend to accept the legal 

rationale and legal right of the seizing entity without researching and developing the legal rationale themselves that 

would affirm or deny the right being exercised. This creates a pretty high hurdle for the opposing party. 

If the challenge is on the value to be paid, then the seizing party will have to present its case as to why the price 

it is willing to pay is reasonable. Much of the rationale for that assertion has been developed earlier in this book, 

and should serve the needs of the seizing party in defending that value. 

Lastly, most state eminent domain statutes provide for a legal appeal to a higher court if the parties to the first 

trial remain at odds and the losing party wishes to challenge the lower court’s ruling. The costs of an appeals 

process thus represent an additional expense. However, courts of appeal do not review the facts of the case, but 

rather points of law in how the case was handled in the lower court. Thus the defense at this level would not 

normally duplicate what was done in the lower court. We will not drill into this topic, trusting that appeals court 

attorneys already know what to expect. 

Post-seizure costs  

Completion of the process with the homeowner to establish a new mortgage/deed of trust and promissory note 

and the disposition of those will incur expenses. This is a two-part process, both of which can be done 

predominantly by non-attorneys, with the option of an attorney reviewing and approving final documents: 

 The actual mortgage and promissory note negotiations and final document completion, followed 

by appropriate recordings with a title company, county recorder and county assessor, insurance 

and the like.  

 Disposition of the newly signed mortgage and promissory note. The seizing party may just sit on 

its ownership of those instruments, in which case no further legal expenses are incurred (unless 

the homeowner defaults, necessitating further legal exchange). Alternatively, the seizing party 

may assign and sell all or part of their interest in those instruments. There are too many variables 

to pin down any associated costs, and thus we just highlight that there may be some legal costs 

associated with this action. 

DIY OR DELEGATE? 

Earlier we explored the right (one could argue duty) of local governments to make use of eminent domain for 

rescuing their communities from the scourge of foreclosures. But are they the best implementer of that strategy? 

Under what circumstances would they assign a portion of their eminent domain rights to other entities? 

Governments using eminent domain in this manner could take on the responsibility of managing the process all 

the way from authorization to completion of the new mortgage, putting the government in the mortgage business.  
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Alternatively, they could delegate some or nearly all of the required actions, responsibilities and liabilities. This 

approach would require the government entity to explicitly grant this authority to a third party that would act as its 

proxy. 

We recommend the latter approach. State and local governments are under extreme financial pressures and 

additional costs, even if followed by the strong possibility of net gains and a clear benefit to the community at large, 

may be difficult to justify. Further, if they are provided a direct share in the gains after the fact (as we explore in 

Chapter 6), then taking full responsibility and exclusively managing the entire  process themselves becomes even 

harder to justify. 

In contrast, local non-profits might be willing and able to take on the financial obligations associated with this 

program, especially with the prospects of yielding assets that could prove valuable. An ideal candidate might be a 

non-profit that is already helping homeowners facing foreclosure.  

In any case, all non-profits have the ability to seek grant funds and donations, as well as other sources of 

traditional and non-traditional funding. And given the scope of the foreclosure problem, more and more funds are 

flowing into efforts aimed at ameliorating the crisis. Thus non-profits may be able to find the funds to do this work 

where local governments might not. (See Chapter 6 for more on funding.) 

GETTING LEGAL HELP 

The legal community has long provided free or low-cost services to worthy causes, and local attorneys may be 

willing to provide such pro bono services in support of this effort.36   

That may be limited to negotiating the good faith agreements. Other attorneys may be willing to go to court to 

prosecute the eminent domain case and may even be willing to defend it should it be taken to the appeals court. 

However, the more time and expense they have to bear, the harder it may be to find attorneys and law firms 

willing to take on those responsibilities.  

CONTINGENT FEE ATTORNEYS 

There may be another way that attorneys can be engaged in this process without requiring upfront fees. The 

manner in which most eminent domain attorneys are paid to represent property owners presents us with a solution 

that we can leverage  the contingent fee agreement.37 In essence, the attorney gets a piece of what they win for 

their client. Here’s how that works. 

The first step in a conventional eminent domain proceeding (for something like a road, library or park project) is 

usually for the seizing entity to make a good faith offer to the property owner (e.g., a homeowner or commercial 

property owner). Owners often counter with a higher price. If the parties are unable to reach an agreement, they 

resort to the courts to settle the dispute. 

This is where the contingency fee attorney should come into the process, if not sooner. The property owner 

should engage a lawyer as soon as they receive an official notice that their property is to be seized by the 

government, and certainly by the time the good faith negotiations commence.  

Owners who think they can represent themselves would be well advised to reconsider and use an experienced 

eminent domain attorney. Let’s say that an owner is offered $100,000. They hire an attorney and counter with 

$200,000, which is refused by the seizing party. The matter then goes to court. The homeowner’s attorney 

convinces the jury that the property is worth $190,000 and the homeowner realizes a gain of $90,000. The 

attorney takes the contingent fee out of the additional amount he or she convinced the jury to award. So in our 

$90,000 example, the typical one-third-of-the-gain arrangement nets the attorney $30,000. Thus the property 

owner walks away with $60,000 more than they would have otherwise received. 
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APPLYING THAT IDEA TO THIS CIRCUMSTANCE 

Our program flips this process on its head in that the seizing party is really working on behalf of the 

homeowner. And in this case, the lower the price paid for the property, the better able the seizing party is to help 

the homeowner, since the lower the price, the greater the financial spread between the cost of the old and new 

mortgage/promissory notes. That spread is where we can find resources to pay a contingent fee to an attorney.  

Let’s revisit our earlier example of a home that was previously valued at $100,000, now valued at $80,000. 

The homeowner can afford a new mortgage/note at $80,000. The seizing party can purchase that mortgage and 

note for $40,000 without any serious negotiations but would like to get a lower price. At a $40,000 purchase price 

and with a new mortgage/note for $80,000, the seizing party would have a net worth in the new note of $40,000.  

The seizing party could negotiate with a contingency fee lawyer for, say, 30% for each dollar that he or she can 

lower the purchase price. If the lawyer is successful in negotiating the purchase directly, or can convince a jury that 

the value of the property being seized is zero or less than zero, then the lawyer would earn approximately $12,000 

(30% of $40,000) for a $1 purchase price.  

Another option is to base the contingent fee on the entire spread, perhaps first reduced by all direct costs borne 

by the seizing party other than the lawyer’s fee. Let’s say those other costs are $10,000 and we have the same $1 

purchase price and subsequent $80,000 new note. If the fee is 20% of that spread, the attorney would earn 

approximately $14,000. An attorney might agree to do a portion of the work pro bono and the rest under a 

contingency arrangement. There are no set rules.  

The party arranging for these legal services needs to keep in mind the possibility that the foreclosing parties may 

mount a legal challenge to the right to invoke eminent domain or to the price. There is usually a big difference in 

attorney time commitments in negotiating a deal directly with the opposing party as compared to resolving the 

dispute in court.  

Of course, the more cases that are successfully prosecuted and resolved in favor of the seizing party, the less 

likely foreclosing parties will be to mount court challenges. Lenders are facing collapsed values in the properties to 

begin with, let alone what they would wind up with following unsuccessful legal battles that could quickly grow 

into tens of thousands of dollars at the low end and many millions at the high end.  

They may win some, but the case against them is strong and time and conditions are not on their side. Eminent 

domain is a powerful tool that gives even the smallest jurisdiction more than equal footing with the biggest banks in 

court proceedings. And as more jurisdictions take advantage of this tool, the number of legal battles the banks 

would have to fight – and fund  could grow exponentially. 

Nonetheless, a number of battles may have to be fought and won before those parties decide that the war is not 

worth fighting. That means attorneys who take on this effort should recognize that they will probably have to spend 

more time on this process in the beginning. Their compensation should reflect that reality, with perhaps a higher 

compensation for the first few to blaze the trail. 

We recommend that a local jurisdiction assign the right of eminent domain to a non-profit organization (see 

Chapter 5 for details).  We also recommend that the non-profit in turn engages a private attorney (not a 

government attorney) to manage all legal aspects of the process (see Chapter 6). In combination, this means the 

city or other authorizing jurisdiction does not have to bear the expense and time in managing this project. 

We propose that all parties split the spread three ways after hard costs are covered, i.e., one third of any gains 

in the process goes to the non-profit, one third goes to the attorney and one third goes to the city or other 

government entity.  

Thus everybody gains, including the city that not only helps to stop foreclosures but can realize some badly 

needed revenue from enabling the project while leaving its execution and costs to others. Everybody has an 

economic interest in the outcome, and the bigger the spread, the larger the benefit for all. 
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WHY A LOCAL NON-PROFIT? 
Managing the legal and financial aspects of this process is less than straightforward or predictable. Governments 

could perform the functions, but one could argue that this would be an un-natural act, as for the most part, the 

requirements of flexibility and adaptation are better suited to the non-profit and for-profit communities, not to 

mention the budget constraints that make adoption of new programs difficult for financially squeezed local 

governments. The high-touch requirement in dealing directly with homeowners also skews toward non-profit 

organizations. This feeds into the ability of homeowners themselves to take action.  

HOMEOWNER & NON-PROFIT INITIATIVES 

It is all well and good that governments should take up this cause. However, what happens if they don’t know 

about this possibility or if they do, don’t seem to be motivated to take any action? One way that communities 

might begin these kinds of efforts may come from the homeowners themselves and those who might want to help 

them. In fact, homeowners facing foreclosure may be one of the very best parties to goad their community into 

action. 

The stories of families touched by foreclosure make for a compelling case that would be hard for a politician to 

ignore when publicly presented with the fact that they can use eminent domain to save homes and communities. 

Politicians generally avoid confronting topics that might be viewed as controversial, but also don’t like to appear 

heartless or uncaring about the taxpayers they are supposed to represent. 

Homeowners facing foreclosure can use this to their advantage by making a direct appeal to a local legislative 

body in a public meeting (e.g., a city council or county supervisors meeting) to ask that body to use its power of 

eminent domain to stop the homeowner’s foreclosure.  

But securing timely action can be very difficult, especially without help.  

We suggest that the homeowner locate a local non-profit willing to act on their behalf. This could include 

churches and other groups that might not normally help homeowners facing foreclosure, but that are concerned 

with the welfare of residents in their community.  

LOCAL NON-PROFITS CAN LEAD 

Conversely, local non-profits could reach out to homeowners and offer to help them bring their case to the 

local government. This would be better than expecting a homeowner to initiate this effort on their own.  

Unless one has gone through a foreclosure, it is hard to grasp how debilitating it can be. Keep in mind that 

foreclosure usually comes at the end of a protracted process that often resembles a battle rather than a cooperative 

effort between a homeowner and their mortgage holder.  
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As a consequence, a large percentage of homeowners facing foreclosure eventually give up and stop fighting. 

They resign themselves to losing their home and are just waiting for the sheriff to show up with the eviction notice 

and padlocks. 

Expecting traumatized homeowners to take the steps necessary to learn about this process, find a non-profit 

partner, and educate them on how to use the program is a somewhat unrealistic expectation. Getting a non-profit 

to initiate outreach is more likely. Thus we encourage all interested parties to outreach to local organizations to 

educate them on this solution.  

The key here is that an individual homeowner’s plight becomes a compelling story to bring to the local 

government, especially in a public setting. Appearing personally in front of local council members or county 

supervisors puts real faces on an abstract problem, and serves as a reminder that foreclosures exact not just a 

financial cost but a wide-ranging and devastating human cost.   

Thus we recommend that the homeowner or their representative (such as a non-profit or an attorney or both) 

petition the local government to authorize the use of eminent domain to stop the foreclosure process on their 

particular home. Those individual stories can be used to highlight the problem and serve as a model for a blanket 

authorization to help other homeowners facing a similar dilemma. We provide a sample homeowner petition in the 

Appendices. 

PETITIONING LOCAL GOVERNMENT 

Most homeowners can appeal to three layers of government: the state, counties (except in Connecticut and 

Rhode Island who have no counties, or Alaska and Louisiana where the equivalent is boroughs or parishes),38 and 

cities, villages, towns or townships.  

We suggest that it will be easier to get the government being petitioned to respond to a ―one off‖ request, at 

least until this effort becomes a movement and the perceived political risks to backing it are largely negated by 

volume. It takes the idea out of the abstract and puts a face, a family and a particular home out there in public view 

(including on the Internet or in the news) for politicians to confront one-on-one.  

Saying no to a family, when they have been told that they have the legal authority and moral obligation to stop 

the foreclosure for the benefit of the family and the community, becomes a very difficult thing for politicians to do 

– especially if it can be demonstrated that other communities are successfully using this program. 

WHY POLITICIANS SHOULD PROACTIVELY SUPPORT THIS CONCEPT 

Elected officials who take a principled stand and support this idea may well become heroes in their 

communities. This is especially the case if they are standing up against large Wall Street banks. As a concept, this 

idea is being embraced on both sides of the political spectrum, from the Tea Party to the Occupy movement, as we 

discuss in Chapter 6. 

Local organizers who want to drive this program in their community should keep this in mind when 

approaching local politicians. We advise getting their support in advance of raising the topic in a public forum.  

Elected officials can in fact become advocates who could help convince their colleagues to support this 

approach, especially after some early experiments. With positive results, it will then become easier to provide 

some form of blanket coverage within their jurisdiction.  
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THE BEGINNING (NOT THE END) 
This is a very personal chapter for me, the journey from what brought us here to where we go from here.  

The idea of using eminent domain to address the nationwide problem of foreclosures was first introduced in 

September 200839 by Prof. Howell Jackson of Harvard Law School, who proposed that the federal government use 

eminent domain and TARP funds to purchase mortgages, primarily from the Wall Street banks.  

His proposal was picked up and echoed by the National Community Reinvestment Coalition (NCRC) in 

testimony before the U.S. House of Representatives Committee on Financial Services.40 However, neither Prof. 

Jackson’s call nor the testimony of NCRC got any traction, and the idea of the federal government using eminent 

domain to solve the foreclosure crisis fizzled out. 

Nothing further seems to have happened with the concept until late 2011, when I turned my attention to the 

problem of foreclosures as one of the issues that might be addressed as part of a larger effort concerning public 

banking (i.e., banks owned by governments and/or non-profits rather than private shareholders).41 As a member of 

the advisory committee for the Public Banking Institute,42 I began to wonder how public banking might be used to 

address some of our country’s more pressing financial problems and in particular foreclosures, which seemed to be 

at the center of it all. 

I concluded that banking alone could not solve the problem and that the federal government appeared unwilling 

or incapable of doing so. That led to contemplating what local communities or local governments might do to seize 

control of the problem and stop it at the local level.  

At the time, I had not heard of Prof. Jackson and his ideas, but began to wonder whether eminent domain 

might provide the solution we were looking for. I began to research the origins of eminent domain, what it might 

be used for, and what restrictions or limitations came along with it.  

Along the way I learned of Prof. Jackson’s proposal, but was unable to find anyone else who advocated that 

state and local governments use eminent domain for addressing the foreclosure problem in their local communities.  

Nonetheless, the legal premise of using eminent domain to seize mortgages and notes and thereby prevent 

foreclosures was advocated by one of the top legal minds in the country. And since states and local governments 
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inherit their powers of eminent domain from the federal government, I concluded there should be no reason why 

they should not be able to use it for the same purpose. 

I presented the concept to a number of attorneys, including a former state attorney general who now specializes 

in foreclosures, and learned that, even though they were not aware of any circumstances where eminent domain 

had been used in the manner being contemplated, there did not appear to be any reason why it could not be used 

for that purpose. 

I learned that foreclosures represent more than just an economic problem for communities. They have a 

pervasive negative impact on every key area that governments are mandated to address  the health, safety and 

general welfare of their citizens. I was encouraged to apply that mandate as the legal and moral justification for the 

use of eminent domain in this manner.   

I proceeded to put these ideas together into a more coherent package and began to disseminate them. That led 

to invitations to share these ideas with various groups, including a January 2012 nationwide conference call with 

representatives from the Occupy movement. The details shared on that call became the subject matter for an 

article43 written by one of the call participants, which further spread the idea.  

Coverage of my presentation44 at the first Public Banking in America conference held by the Public Banking 

Institute in Philadelphia in April 2012 helped the idea to go viral, and government jurisdictions (counties and cities) 

from both sides of the political aisle appear to be embracing the idea.  

As of June 2012, at least one mortgage firm backed by a group of deep pocket investors in California is 

promoting a variation on this idea in conjunction with at least one southern California county and other 

jurisdictions in other states.45 One of their primary advisors is Prof. Hockett of Cornell Law School (whose work 

we referenced in Chapter 1).46 

I discovered that Professor Hockett has for some time been researching the housing crisis and what federal and 

local governments might do about it. In a June 2012 article, A solution for underwater mortgages: Eminent domain47 and 

detailed white paper,48 he lays out a nearly identical legal, economic and moral argument as to why eminent 

domain should be used by local governments to address the housing crisis. His strategy for doing so targets a 

different constituency than the one we address in this book. He focuses on homeowners with ―underwater‖ 

mortgages49 who are not yet in default (and therefore not facing near term foreclosure), but who represent a group 

with the highest probability of future default among all homeowners. According to a 2011 report50 by Harvard 

University’s Joint Center for Housing Studies (JCHS), more than 11 million homeowners are stuck in negative 

equity.  

Our approach would not work as well for them, as theirs similarly does not work for our target homeowners 

who are much further along in the foreclosure process. Nonetheless, communities will not realize a complete 

solution to their local housing crisis unless both constituencies are addressed. Our approach deals with the acute 

symptoms of foreclosures imminent or already underway (a ―stop-the-bleeding‖ measure), while Prof. Hockett’s 

solution can help divert a number of financially better-placed homeowners from falling into foreclosure in the first 

place.  

A third category consists of homes that have already been seized via foreclosures. With the homeowners 

evicted, these empty homes depress local economies and place a significant burden on taxpayers as city officials 
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 "Occupy Movement Supporters Consider Eminent Domain as a Tool to Help Homeowners in Foreclosure" 

http://www.opednews.com/articles/Occupy-Movement-Supporters-by-John-Iacovelli-120330-787.html 
44

 Video http://www.publicbankinginamerica.org/speakers.htm & PowerPoint "Foreclosures, Eminent Domain & 

Public Banking" http://www.mainstreetmatters.us/docs/PBI_Conf_Sauvante.pdf 
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 http://www.huffingtonpost.com/2012/06/11/rptinvestors-eminent-domain-housing-

crisis_n_1585896.html?utm_hp_ref=business 
46

 http://www.lawschool.cornell.edu/faculty/bio.cfm?id=34 
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 http://blogs.reuters.com/great-debate/2012/06/19/a-solution-for-underwater-mortgages-eminent-domain/ 
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 http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2038029 
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 Underwater mortgages are mortgages where the owner owes more debt on the property than the current market 

value of the property. 
50

 http://www.jchs.harvard.edu/research/publications/state-nation%E2%80%99s-housing-2011 
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struggle with safety and legal issues. Just one abandoned home can impose tens of thousands of dollars of costs on 

cash-strapped public agencies.51 Homeowners associations too are facing bankruptcy as owners in foreclosure stop 

paying dues. And if the delinquency rate in a development gets too high, many potential homebuyers are unable to 

obtain financing. 

According to the JCHS 2012 report, a Federal Reserve survey of senior loan officers revealed that banks 

tightened underwriting standards every quarter from late 2006 through mid-2010, with very little easing since 

then. Mortgage lending in 2004–2010 fell 74% in the most distressed neighborhoods. Without access to credit, 

many owners in these communities are unable to fund home improvements or refinance into more affordable 

mortgages, while potential buyers are locked out. 

 ―The magnitude and duration of this tightening are unprecedented,‖ say the report’s authors.52   

Some communities have turned to land banks53 (structured as governmental or nongovernmental entities)  to 

stabilize neighborhoods and encourage re-use or redevelopment of urban property.  

Land banks own, rehabilitate and reactivate abandoned properties (or tear them down if they cannot be 

rehabilitated). Emory University Law School Professor Frank Alexander54 is one of the nation’s leading experts on 

land banking and has written a comprehensive book on the subject. His book, Land Banks and Land Banking, 

(available as a free download from the Center for Community Progress),55 provides a thorough analysis of land 

banks, how they benefit communities, and how they can be established, financed and operated. 

Attorney Ellen Hodgson Brown,56 author of Web of Debt57 and the leading proponent of public banking58 in 

America, recommends that land banks use eminent domain to seize abandoned properties and that they make use of 

public banks to provide the necessary financing. 59  

Prof. Alexander explores the historical arguments for and against land banks directly using eminent domain. To 

date, he says, jurisdictions have leaned away from assigning them that power. However, as our program and others 

like the one advocated by Prof. Hockett unfold, we may see an overlap that would justify revisiting that model.  

Finally there is a fourth category of homes represented by properties that may have lost value but where the 

owners are current on their monthly obligations and owe less than the home is worth (i.e., have a positive net 

worth in their home). Those homeowners are in no immediate danger and therefore fall outside the scope of our 

program. 

I have found it useful to describe these four categories in rather war-like terms: as an assault on the middle class 

resulting in a massive transfer of wealth from middle class homeowners to private banking interests. To me the 

homes that have already been seized and stand empty are the deceased defenders who have been taken out of the 

fight.  

The homeowners facing imminent foreclosure are the severely wounded who will die without intervention. 

The underwater homeowners are the ones still fighting, but at risk of wounding or death. And the final category is 

represented by the rest of the troops who are not on the battle lines, but who are part of the army nonetheless and 

are indirectly impacted by what is happening on the battlefield. 

Of these four, the homeowners facing near term foreclosure and eviction are ones in greatest immediate need. 

Rescuing them should be our highest priority. They are the ones our program is designed to serve and the group 

that can represent the greatest turnaround for our local communities.  
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 Collateral Damage: The Municipal Impact of Today’s Mortgage Foreclosure Boom, William C. Apgar and 

Mark Duda, May 2005 http://www.hpfonline.org/content/pdf/Apgar_Duda_Study_Short_Version.pdf  
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  http://www.jchs.harvard.edu/research/publications/state-nation%E2%80%99s-housing-2012 
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 “Neighborhood Stabilization & Land Banking” by Prof. Alexander 

http://cslr.law.emory.edu/fileadmin/media/PDFs/Journal_Articles_and_Book_Chapters/20.3.Communities_and_B

anking.Alexander._Neighborhood_Sta.pdf 
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 http://www.law.emory.edu/faculty/faculty-profiles/frank-s-alexander.html 
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http://www.communityprogress.net/filebin/pdf/new_resrcs/LB_Book_2011_F.pdf 
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 http://www.ellenbrown.com/ 
57

 http://www.webofdebt.com/ 
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http://www.mainstreetmatters.us/resources/publicbankingresources 
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 http://www.webofdebt.com/articles/occupy.php 
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Behind that group are those with underwater mortgages, as they can fall into the first group without 

intervention. Likewise communities need to deal, even if less urgently, with empty foreclosed homes. We believe 

that communities will not realize a complete solution without addressing all three categories, thus we will also do 

what we can to help advance the kinds of programs advocated by Prof. Hockett, Prof. Alexander and others that 

offer similar benefits. 

All of this led to my decision to write this book and to use it as a platform to address these problems at the 

community level by helping to create a nationwide grass-roots movement that places control (and gains) at the local 

level.  

This process can be managed one community at a time by local residents. It does not  and should not  

include Wall Street, the big institutions or the federal government. Their goals are not the goals of our local 

communities and, as creators of this mess, they are the least qualified take charge of this process at the community 

level.  

Let’s now explore how communities can become engaged and utilize this process to their benefit. 

GETTING HELP 

The first thing a local organization intending to pursue this concept should do is become familiar with all aspects 

of the process. Reading and understanding the ideas contained in this book are a good start.  

Next, although I initially developed this concept, I have turned the rights over to our non-profit corporation, 

National Commonwealth Group, Inc. (NCG) for dissemination. Interested parties can turn to NCG for 

information, direct assistance and networking with others involved in this effort. 

As a 501(c)(3) non-profit corporation, we are advancing these ideas as a public service and will do all we can to 

help communities use them to best advantage. We are compiling and creating a library of resources, including 

template agreements such as purchase agreements to acquire the mortgages/deeds of trust and notes, new 

homeowner-friendly mortgages/deeds of trust and promissory notes, resolutions, and petitions, as well as 

connections to legal resources, financial resources, participating non-profits and attorneys, and more. 

We are also developing a system to help local communities implement this concept. We prefer associating with 

local non-profit organizations that would like to team with us in implementing this program locally. We can 

provide them with a template for implementation and help them get buy-in from their local governments, 

attorneys, homeowners and other stakeholders.  

We would also encourage interested groups and individuals to reach out to local attorneys and solicit their 

involvement. Preparation can take time and certainly is needed long term, but the clock is ticking for homeowners 

and even a quickly prepared effort can succeed and lay the foundation for others. 

We are also putting together a network of attorneys who wish to participate in this program, including lead law 

firms that will help to manage the process within their states (eminent domain laws vary by state). Those firms can 

team with local attorneys who want to advance the idea locally, but who would prefer not to go it alone. 

We will also do what we can to locate and connect to resources interested in providing funding for the purchase 

of both old and new mortgages/deeds of trust and their corresponding promissory notes. The latest on potential 

financing and all other resources and activities can be found at the link provided below.  

In weaving all this together, we have developed a template on how communities can address their local 

foreclosure problem. We will leave it to others to develop solutions to the problem of underwater mortgages and 

abandoned homes, and we will do all we can to support their efforts. 

The eminent domain/foreclosure solution template we mentioned above is crafted on the even three-way split 

(after hard costs are covered) that we introduced in Chapter 4. We feel that it is the most balanced approach where 

everybody has a stake in the outcome and is motivated to cooperate for the collective good.  

Much of what we discuss in this book is subject to ongoing change. We therefore encourage you to get up to 

date information, find out what is going on where, explore a partnership with NCG or link with others pursuing 

similar goals, visit http://www.eminent-domain.us. Purchasers of this book can obtain updated digital copies by 

signing up at http://www.eminent-domain.us/updates. 

http://www.eminent-domain.us/updates
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By putting things together in this way, we can help to ensure that all participants – local governments, non-

profits, attorneys and homeowners  have the best tools, resources and latest information available. We are all in 

this together. By joining forces, we can bypass outside vested interests and create and implement solutions that 

work for us.  

For everyone involved with this effort,  we wish you success. Let us know how this is working in your 

community. Sharing your experiences will help the effort for all of us. 
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APPENDICES 
 

SAMPLE PROPERTY OWNER NOTIFICATION 
The following is a sample of the kind of notification statutorily required to be sent to a property owner by the party 

intending to use eminent domain to seize that owner’s property. This particular notification example can be found 

in the Ohio statutes at Ohio Code http://codes.ohio.gov/orc/163.041. 

§ 163.041 Form of notice of intent to acquire. 

Before initiating an appropriation action, an agency shall provide notice to each property owner as required by 

division (A) of section 163.04 of the Revised Code. The notice shall be substantially in the following form: 

NOTICE OF INTENT TO ACQUIRE 

TO: _______________(owner(s)) 

DATE: _______ 

______ (agency) needs your property for a ______ (description of the project) and will need to acquire the 

following from you: 

__________ (general description of the property or easement to be acquired). 

Ohio law authorizes _______ (agency) to obtain your property or an easement across your property for certain 

public purposes. The legal description of your property that _______ (agency) needs is: (is attached:) 

We will be presenting you with a written offer based on our determination of the fair market value of your 

property. You will have ____ days (minimum of 10) from the time you receive that offer to accept or reject the 

offer. We will be willing to discuss the offer with you during that time. You are not required to accept that offer. If 

you reject the offer or we are unable to come to an agreement, we may have to exercise our eminent domain 

authority to appropriate your property, which requires a court procedure. In a court proceeding, you may disagree 

with any of the following: whether the project is necessary (except in quick takes), whether the project is a public 

use (except in quick takes), whether your property is blighted (if applicable), and whether our offer reflects the fair 

market value of the property. 

HERE IS A BRIEF SUMMARY OF YOUR OPTIONS AND LEGALLY PROTECTED RIGHTS: 

1. By law, _______ (agency) is required to make a good faith effort to purchase (your property) (an easement 

across your property). 

2. You do not have to accept this offer and _______ (agency) is not required to agree to your demands. 

3. If you do not accept this offer, and we cannot come to an agreement on the acquisition of (your property) (an 

easement), ________ (agency) has the right to file suit to acquire the (property) (easement) by eminent domain in 

the county in which the property is located. 

4. You have the right to seek the advice of an attorney, real estate appraiser, or any other person of your choice in 

this matter. 

5. (This paragraph does not apply to private agencies or to municipally owned public utilities) You have a right to 

appeal this decision and may object to this project’s public purpose, necessity, designation of blight (if applicable), 

or valuation by writing, within 10 business days of receiving this notice, to: 

________ (name(s) and address(es) of the taking agency, as well as to the elected official(s) who appointed the 

taking agency if the taking agency is not elected). 

http://codes.ohio.gov/orc/163.041
http://codes.ohio.gov/orc/163.04
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(The elected official) (A majority of the elected officials) that appointed ________ (unelected agency) has/have 

the discretion to veto this project, and if they do so, it will not proceed. (This applies only if the taking agency is a 

public agency composed of officials who were not elected.) 

6. We are required by law to provide you with a written offer and the appraisal or summary appraisal on which we 

base that offer (public agencies and public utilities may delete this phrase for properties valued at less than $10,000 

if they have adopted alternative procedures). 

After a trial, a jury will decide the amount you are to be awarded for your property that is taken, for the damage 

that is caused by the taking, if applicable, and for other damages permitted by law, which could either exceed or be 

less than our offer. During the court proceeding, you have the right to testify as to the value of your property, and 

you and the agency are entitled to present evidence of the fair market value of the property (easement). 

You may employ, at your own expense, appraisers and attorneys to represent you at this time or at any time during 

the proceedings described in this notice. 

If we go to court to determine the amount we pay for your property and the jury awards you an amount that is 

significantly in excess of a good faith offer, revised offer, or offer made after an exchange of appraisals, as provided 

by law, you may be entitled to recover attorney’s fees, costs and expenses, subject to certain statutory limits. 

If we go to court to determine whether the project is necessary or for a public use, and the court decides that it is 

not necessary or not for a public use, the judge shall award you your full amount of attorney’s fees, costs and 

expenses. 

You also have the right to request that the issue of the value of your property be submitted to nonbinding 

mediation. You must submit your written request for mediation within 10 business days after you file an answer to 

the agency’s petition for an appropriation proceeding. If a settlement is not reached at mediation, the matter will 

proceed to a jury valuation trial. 

If you have any questions concerning this matter, you may contact us at: 

________ (full name, mailing and street address, and telephone number of the agency) 

________ (signature of contact person) 

________ (printed name and title of contact person) 

Agent of ________ (if different than agency) 

 

### 
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SAMPLE CITY RESOLUTION AUTHORIZING EMINENT DOMAIN  
TO SEIZE MORTGAGES BY CITY WITH OPTION  

TO ASSIGN IT TO A THIRD PARTY 
The following is a sample of the kind of documentation needed by a city to authorize the use of eminent domain to 

seize mortgages and deeds of trusts along with their corresponding promissory notes from mortgagors who have 

initiated or will initiate foreclosure proceedings on homeowners within the city limits.  

1. First the city must define the goals of the program (often described as the ―Project‖) for which it will use 

eminent domain. In this case stopping foreclosures within the community and keeping homeowners in 

their homes is the Project. Some projects are complex (like this one) and as a result, the city often 

provides detailed background information to support project goals. Most city resolutions do not require 

much background information. 

2. Next the city conditionally approves the Project and authorizes the use of eminent domain in order to 

accomplish the goals of the Project, subject to the following additional steps. 

3. The city then publicly announces that it intends to hold a hearing on the merits of the Project and the 

intended use of eminent domain to seize properties needed by the Project. At that hearing, the owners of 

the properties potentially impacted or covered by the Project are given the opportunity to provide input 

(including reasons why the Project should not be approved). 

4. The city council normally then votes on the formal resolution that would approve the Project. That 

resolution would include the authorization of the city to use eminent domain to accomplish the Project. It 

would include instructions for the city attorney or special counsel to carry out the requisite steps to fulfill 

the Project and/or to work with a third party who might be granted  the authority to carry out the Project 

on behalf of the city. 

 

 

CITY COUNCIL ITEM NO. __ 

 

Meeting Date: _____________, 20__ 

 

Subject/Title: Adopt a Resolution to Determine Public Interest and Necessity, Require Acquisition of Certain 

Personal Property Made Up of Interests in Mortgages or Deeds of Trust and Their Corresponding Promissory 

Notes and Authorize the Filing of an Eminent Domain Proceeding. 

 

Submitted by: ________ , City Attorney (or Special Counsel) 

 

Approved by: ________ , City Manager (or other appropriate party) 

 

 

 

RECOMMENDATION 
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Adopt a Resolution of Necessity regarding the following actions: (1) make certain findings and determine that the 

public interest and necessity require acquisition of certain personal property in the form of mortgages or deeds of 

trust and their corresponding promissory notes, needed to mitigate harm to the health, safety and general welfare 

of the City’s general population caused by foreclosures within the city limits, as set forth in the attached 

Resolution; and (2) authorize the filing of an eminent domain proceeding consistent with the Resolution of 

Necessity. 

The following prerequisites should be included in the Resolution of Necessity: 

1) Statement of public use or benefit:  In this case, the public benefit is the mitigation of harm caused to the 

community by the current level of foreclosures in the city; 

2) Property Description: A proper legal description of individual properties cannot be produced at this time and 

therefore a general description should be provided that describes all the potential properties covered by the 

Resolution of Necessity; 

3) Required findings:  

a) Public interest and necessity  that the public interest and necessity require the proposed Foreclosure 

Mitigation Project (―Project‖). 

b) Most compatible with the greatest public good and least private injury  that the proposed Foreclosure 

Mitigation Project is planned in a manner that will be most compatible with the greatest public good and least 

private injury. 

c) Subject property is necessary  that the subject property is necessary for the proposed Foreclosure Mitigation 

Project. 

d) Compliance with Government Code section ________ that an offer has been not been made to the record 

owner(s) because the owner(s) cannot be identified at this time or located with reasonable diligence. 

 

BACKGROUND 

The City of ________ , like most cities and towns across the country, has been experiencing an abnormally large 

number of foreclosures in recent years. Those foreclosures have been causing great harm to our community, as 

they have to communities everywhere.  

Numerous studies have chronicled the pervasive negative impact of foreclosures. This one by NeighborWorks 

America: 

http://www.nw.org/network/neighborworksprogs/foreclosuresolutions/reports/documents/7ForeclosureImpa

cts.pdf, details seven ways in which foreclosures negatively impact communities, ranging from dramatic increases 

in crime in neighborhoods hard hit with foreclosures, mental health degradation in children and adults, and a clear 

and pervasive negative impact on the economic health and general welfare of communities.  

National Public Radio’s August 2010 Talk of the Nation broadcast specifically detailed the negative impact 

foreclosures have on children (archive at http://www.npr.org/templates/ 

story/story.php?storyId=129086929). 

And a 2007 study by the Joint Economic Committee of the U.S. Senate concluded that ―Foreclosures are costly – 

not only to homeowners, but also to a wide variety of stakeholders, including mortgage servicers, local 

governments and neighboring homeowners.  The high costs of foreclosures – up to $80,000 for all stakeholders 

combined – present a strong incentive to prevent them.‖ That study is archived at 

http://www.jec.senate.gov/archive/Documents/Reports/subprime11apr2007revised.pdf and is summarized in a 

press release at http://www.jec.senate.gov/public/index.cfm?p= 

http://www.nw.org/network/neighborworksprogs/foreclosuresolutions/reports/documents/7ForeclosureImpacts.pdf
http://www.nw.org/network/neighborworksprogs/foreclosuresolutions/reports/documents/7ForeclosureImpacts.pdf
http://www.npr.org/templates/story/story.php?storyId=129086929
http://www.npr.org/templates/story/story.php?storyId=129086929
http://www.jec.senate.gov/archive/Documents/Reports/subprime11apr2007revised.pdf
http://www.jec.senate.gov/public/index.cfm?p=PressReleases&ContentRecord_id=fa65b237-7e9c-9af9-7f02-295f11af9ecb&ContentType_id=66d767ed-750b-43e8-b8cf-89524ad8a29e
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PressReleases&ContentRecord_id=fa65b237-7e9c-9af9-7f02-295f11af9ecb&ContentType_id=66d767ed-750b-

43e8-b8cf-89524ad8a29e. 

Almost nothing in our history has been more quietly destructive to the fabric of our society. And it is far from 

over. Most experts predict that that we are less than halfway through this foreclosure wave. These factors 

pervasively violate the fundamental mandate of government to take care of the ―health, safety and general welfare‖ 

of its citizens. The current volume of foreclosures prevents cities from fulfilling that mandate.  

However, they are in a position to stop foreclosures within their city limits and can do so by using eminent domain. 

Eminent domain is special right of the city, passed down to it by the federal government, through the states to local 

governments. Eminent domain is the power of government to take private property for a public purpose, without 

the owner's consent, when the seizing of that property is deemed to be in the public interest.  

This right is embedded in the 5th Amendment of the U.S. Constitution, which states ―…nor be deprived of life, 

liberty, or property, without due process of law; nor shall private property be taken for public use, without just 

compensation.‖ The U.S. Supreme Court has expanded the term ―public use‖ to mean just about any kind of public 

benefit and affirmed that nearly all governments, from the federal to the smallest jurisdiction, have the right to use 

eminent domain. 

Public benefit can include the prevention of harm. Preventing harm to citizens, as demonstrated by the missions of 

our police and fire departments, is just as much in the public interest as would be the building of a road, library or 

any other public facility, which may necessitate the taking of private property to build those public resources.  

Given the evidence of harm caused by foreclosures, prevention would be no less a benefit to the health, safety and 

general welfare of our citizens than are the services provided by our police and fire departments. Thus, if eminent 

domain can be used to prevent foreclosures, then its use is justified as a public benefit. In fact, if eminent domain 

can be used in this manner, than the city has a moral and legal obligation to use it for this purpose. 

A way has been determined in which the city can use its eminent domain powers to stop foreclosures within the 

city. It builds on the fact that eminent domain can be used to seize any kind of real or personal property, as the 5th 

amendment does not differentiate as to the type of private property that may be seized. That certainly includes any 

rights held, or interests in, real property, including mortgages or deeds of trust and their corresponding promissory 

notes. 

A mortgage (or deed of trust) with a promissory note is a private property contract between two parties  the 

mortgagee (the bank) and the mortgagor (the homeowner). Foreclosure is a specific legal process applied by a 

lender (mortgagee) against a property owner who fails to live up to the full terms of their agreement. 

The most common violation of the mortgage is a default in payment of a promissory note, secured by a lien on the 

property used as collateral for the loan. In a foreclosure process, the lender repossesses and/or sells the property 

covered by the mortgage agreement. 

In essence, foreclosure is an element of a private party contract, related to, and describing the respective rights of 

private parties concerning private property and what happens if one party does not live up to their contractual 

obligations. It’s important to remember that foreclosure is centered around a personal property dispute between 

two private parties.  

Yet eminent domain trumps private property rights and therefore is a superior legal right than the rights held by 

either party in a mortgage agreement. That means that eminent domain can be used, should the seizing government 

determine that it is in the best interests of the public, to seize either or both sides of a private property contract.  

Stopping foreclosures and keeping homeowners in their homes is the desired outcome. Therefore, it would be in 

the best interests of the city and its citizens if the city were to use eminent domain to seize the mortgage (or deed 

of trust) and the promissory note from the mortgagee and renegotiate the mortgage and promissory note with the 
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homeowner to keep them in the home. (The lien represented by that mortgage may also be accompanied by one or 

more other liens against the property and all such liens need to be taken into consideration.) 

Therefore it is recommended that, until such time as the volume of potential foreclosures has dropped to the level 

where they no longer pose a harm to the city and its residents, the city should adopt the below resolution of 

necessity that would authorize the city and its representatives to block any and all foreclosures from occurring in 

the city limits and to subsequently work with the homeowners to keep them in their homes.  

As is the case with any normal taking of private property, the city should be directed to negotiate with the 

mortgagee(s) (if they can be identified), to acquire the mortgage(s) (or deed of trust) and promissory note(s), 

without the necessity of getting a court to compel the sale. Normally, the power of eminent domain is invoked 

only after every effort is made to acquire the property through negotiations.  

However, there may be circumstances in which the legal owner of the mortgage (or deed of trust) and promissory 

note cannot be ascertained or confirmed, or where the negotiations fail to reach a mutually agreeable set of terms. 

In those cases where the city cannot identify the legal owner(s), the city should provide such public notice as 

required by law as to the intention of the city to seize a particular mortgage (or deed of trust) and promissory note 

and to invite any and all parties claiming an interest in that property to put forth that claim and evidence thereto. 

The city should also provide a copy of that notice directly to any and all parties to the foreclosure proceedings. 

Lacking any proof of ownership, the city should be authorized to exercise its eminent domain rights to seize the 

property by petitioning the courts to grant that taking. Otherwise, the city should be authorized to negotiate with 

any party that it deems to be the appropriate property owner of the mortgage (or deed of trust) and promissory 

note. The city should further be authorized to petition the courts to grant the taking should those negotiations fail. 

Prior to initiating those negotiations, the city’s legal counsel should determine the statutory requirements for 

obtaining an appraisal on the mortgage (or deed of trust) and promissory note for the property in question and 

should ensure that arrangements are made to satisfy those statutory requirements in each individual case.  

Should the case go to court, the courts may require one or more appraisals and the city should abide by any such 

requirements made of it by the courts. If the city believes that a conventional appraisal does not, or cannot fit these 

circumstances, it should be encouraged to petition the courts to accept a non-conventional appraisal method and 

determination that fits this circumstance. 

Optional language to be added if the city decides to delegate the project to a third party like a local non-profit organization: 

Finally, given the City’s finances and other resources and given the complexities involved in executing 

this Project, the City and its citizens would be served best if the City engaged a third party to manage and 

oversee the Project.  

For this to work best for the City, that third party should take on the responsibility for providing all the 

requisite finances, legal services and other resources needed to properly execute the Project. In exchange, 

the City needs to authorize that party to act on behalf of the City and grant them the right to use eminent 

domain as specified in the Resolution of Necessity. 

Ideally said third party should be a non-profit organization that is already helping or wants to help 

homeowners remain in their homes, and is willing to accept the full responsibility of implementing the 

Project. 

________ (name of non-profit willing to manage the Project) ________ has agreed to provide those 

services to the City and is willing to abide by the conditions specified above. It is recommended that the 

City engage ________ (name of non-profit) to perform those services and upon approval of the Project 

by the City Council, have the ________ City Attorney, City Special Counsel, etc.) enter into a written 

authorization agreement between the City and ________ that spells out all the rights, responsibilities 

and other terms of that authorization. 
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HEARING 

The City is required to provide a notice of intent to adopt the Resolution of Necessity and reasonable opportunity 

to be heard to "each person whose property is to be acquired by eminent domain and whose name and address 

appears on the last equalized county assessment roll…."  

However, in this instance the subject properties cannot be identified either because the properties in question are 

not known at this time or their owner’s name and address does not appear on the last equalized county assessment 

roll, or they otherwise cannot be located with reasonable diligence. Further, the amount of compensation for any 

of the subject properties is not a proper subject of discussion during this hearing. 

The City caused the notice of intent to adopt the Resolution of Necessity to be published in the ________ at least 

15 days prior to the hearing on this matter. A copy of said notice is attached hereto as Exhibit A. 

 

Attachments: 

Exhibit A - Notice of Intent of Adoption of a Resolution of Necessity - published in the ________ on ________, 

20__. 

Exhibit B - Resolution of Necessity 

 

 

HEARING NOTICE 

NOTICE OF HEARING REGARDING THE INTENT OF THE CITY OF ________ CITY COUNCIL TO 

ADOPT A RESOLUTION OF NECESSITY TO ACQUIRE PROPERTY BY EMINENT DOMAIN  

TO: All owners who are holders of interest in certain mortgages and/or deeds of trust, along with their 

corresponding promissory notes (hereinafter ―Property‖) located in the City of ________, County of ________, 

State of ________, wherein said owners have initiated, or will initiate foreclosure proceedings with respect to the 

real properties represented by that Property; 

Pursuant to the provisions of Section ________ of the ________ (name of the appropriate state statutes), State of 

________: 

NOTICE IS HEREBY GIVEN THAT on ________, 20__ at ____ p.m., in the chambers of the City Council, 

________ (meeting location), the City Council of the City of ________ will hold a hearing on whether such a 

Resolution of Necessity should be adopted as required by ________ (name of the state statutes), section 

________ (the appropriate section) for the commencement of an eminent domain proceeding to acquire the 

certain personal property from various owners, who have initiated foreclosure proceedings, or will initiate 

foreclosure proceedings on various real properties, located within the city limits, for which they have an interest in 

the mortgages and/or deeds of trust and promissory notes pertaining to those properties (the "Foreclosure 

Mitigation Project"). 

The City will consider a resolution which will establish that: 

(a) The public interest and necessity require the proposed Foreclosure Mitigation Project. 

(b) The proposed Foreclosure Mitigation Project is planned in the manner that will be most compatible with the 

greatest public good and the least private injury. 

(c) The Property is necessary for the proposed Foreclosure Mitigation Project. 
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(d) The offer required by Section ________ of the Government code has not been made to the owner(s) of record 

because those owner(s) are not known or cannot be located with reasonable diligence. 

If you have an interest in the Property described above, you have a right to appear and be heard before the City 

Council of the City of ________ at the above-scheduled hearing and have the City Council give appropriate 

consideration of your testimony prior to deciding whether or not to adopt the proposed Resolution of Necessity. 

You have a right to be heard on the matters set forth in (a), (b), (c) and (d) above. Failure to file a written request 

to be heard within 15 days after this notice is published will result in a waiver of your right to appear and be heard. 

You must file your request to be heard at ________, (city) ________ (state). Failure to appear and be heard on 

the date set forth above will result in a waiver of such rights. 

If you have any questions about this matter, you may contact ________ at (XXX) XXX-XXXX. 

DATED: ________, 20__ 

________, City Clerk, City of ________ 

 

RESOLUTION NO. _________ 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF ________ DECLARING THE PUBLIC 

NECESSITY FOR THE TAKING OF CERTAIN PROPERTY FOR THE HEALTH, SAFETY AND GENERAL 

WELFARE OF THE CITIZENS OF THE CITY AND THE FILING OF AN EMINENT DOMAIN PROCEEDING 

TO ACQUIRE THE NECESSARY PROPERTY 

(CODE ________ § ________) 

 

WHEREAS, the City of ________ (the City) has experienced a substantial increase in the number of foreclosures 

within the City limits, compared to times past when the City was able to absorb them without an observable 

negative impact on the community. The volume of those recent foreclosures has exceeded the City’s ability to 

absorb them, resulting in great harm to the City and its residents on multiple dimensions; and  

WHEREAS, the City and its representatives have determined that the only way the City can mitigate the ongoing 

harm to the City and its citizens caused by additional foreclosures is by the prevention of any new foreclosures 

within the City, until such times as the volume of potential foreclosures returns to levels that the City can absorb 

without significant harm to the City and its citizens; and 

WHEREAS, the City and its representatives have determined that the City can use its powers of eminent domain 

within the City limits to accomplish the goal of the prevention of any additional foreclosures within the City (―the 

Foreclosure Mitigation Project‖ or ―Project‖), by the taking of the mortgages or deeds of trust and their 

corresponding promissory notes (―Property‖), which documents are used as the basis of foreclosure proceedings 

against real property homeowners (―Homeowners‖) covered by the Property, and thereafter renegotiating the 

mortgages and promissory notes with the Homeowners to keep them in their homes; and  

WHEREAS, the City and its representatives cannot identify all the owners of the Property (―Property Owners‖) at 

this time, as foreclosure proceedings may or may not have been commenced against all the Homeowners covered 

by the Foreclosure Mitigation Project. Once foreclosure proceedings have been commenced, the foreclosing party 

(―Foreclosing Parties‖) would normally be identifiable, but the Foreclosing Parties may or may not be the legal 

Property Owners of the Property in question. Thus the City can only announce its intention, until such time as the 

City discontinues the Foreclosure Mitigation Project, to take such Property from any and all Property Owners 

involved in current or future foreclosures, identifiable or otherwise; and  
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WHEREAS, the City published a notice of intent of adoption of a Resolution of Necessity in the ________ at least 

15 days prior to ________, 20____; and 

WHEREAS, by publishing the notice of intent to adopt the Resolution of Necessity, the Property Owners were 

given the reasonable opportunity for a hearing before the City Council on ________, 20XX pursuant to section 

________ of the ________, State of ________; and 

WHEREAS, the City Council, as a result of such hearing, has determined that the public health, safety and welfare 

require the City to acquire the Properties for the stated purposes. 

Optional language to be added if the city decides to delegate this project to a third party like a local non-profit organization: 

WHEREAS, the City Council, has determined that it is in the best interests of the City to engage a third 

party to manage the Foreclosure Mitigation Project and the organization ________, located at 

________ is willing to take on the responsibility for managing the Project, including providing all the 

requisite financial, legal and other essential resources needed to properly execute that responsibility.  

WHEREAS, the City Council, has further determined that said organization ________ needs to be 

authorized by the City to act on its behalf with respect to executing the Project and be granted the right 

to use the eminent domain rights authorized by this Resolution of Necessity, and that the terms and 

conditions of the granting of that authority be spelled out in a written authorization agreement between 

________ and the City. 

WHEREAS, the City Council adopts this resolution in compliance with Section ________ of the ________. 

NOW, THEREFORE, BE IT RESOLVED that the City Council hereby does find, determine, and declare, based 

upon evidence presented to it, as follows:  

SECTION 1. The Property is to be acquired to mitigate the harm inflicted on the City and its citizens, (hereinafter 

the ―Foreclosure Mitigation Project‖) and that the facts and conclusions referenced in this Resolution, and the 

findings made by the City Council herein, are supported by substantial evidence contained in the record of this 

proceeding. 

The City is authorized to acquire property for the Foreclosure Mitigation Project pursuant to, among others, the 

following statutes: Government Code section ________. 

SECTION 2. The details of the Property cannot be ascertained at this time. Until such time as the City Council 

terminates the Foreclosure Mitigation Project, the City and its agents are authorized to take any and all such 

Property, as identified from time to time by the City and/or its agents, that is associated with foreclosure 

proceedings related to the real property that pertains to the Foreclosure Mitigation Project. 

SECTION 3. The City Council declares that it has found and determined as follows: 

a. The public interest and necessity require the proposed Foreclosure Mitigation Project; 

b. The proposed Foreclosure Mitigation Project is planned in a manner that will be most compatible with the 

greatest public good and the least private injury; 

c. The Property described in Exhibits A and B is necessary for the proposed Foreclosure Mitigation Project; 

d. The offer of just compensation required by Government Code Section ________ has not been made to the 

owners of record of the Property because the Property Owners cannot be known at this time or may not be known 

in the future, despite reasonably diligent efforts, because the City may not be able to locate the legal Property 

Owners of the Property; 

e. All conditions and statutory requirements necessary to exercise the power of eminent domain to acquire the 

property described herein have been complied with by the City of ________; and 
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SECTION 4. If a) the Property Owners can be identified and the City has pursued negotiations thereafter, and 

negotiations with the Property Owners of the fee interest in the Properties have not been successful, or b) the 

Property Owners cannot be properly identified; then the City is authorized and directed to obtain any necessary 

order of the Court granting the City the right of immediate possession and occupancy of the Properties. 

SECTION 5. The City Attorney (or special counsel) is hereby AUTHORIZED and EMPOWERED: a. To acquire 

in the name of the City of ________, by condemnation, fee title interest in the Property described in Exhibits A 

and B, attached hereto and incorporated herein by this reference, as may be necessary for the acquisition of the 

interests in the Properties in accordance with the provisions of the ________ Eminent Domain Law and the 

Constitution of ________. 

b. To prepare or have prepared and to prosecute in the name of the City of ________ such proceedings in the 

proper court as are necessary for such acquisition;  

c. To deposit the probable amount of compensation, based on an appraisal, and to apply to said court for a final 

order of condemnation giving all right, title and interest in said Property to the City of ________ for the uses 

described in this Resolution. 

Optional sections to be added if the city decides to delegate this project to a third party like a local non-profit organization: 

SECTION 6. The City hereby grants ________ (name of non-profit)  the rights to use eminent domain 

as authorized by this Resolution of Necessity, provided ________ (name of non-profit) enters into a 

written agreement with the City that fully details the rights and responsibilities of ________ (name of 

non-profit) in fulfilling its obligations to the City under the terms of this assignment of eminent domain 

rights. 

SECTION 7. The City Attorney (or special counsel) is hereby directed to enter into a written agreement 

(―Agreement‖) with ________ name of non-profit) that authorizes them to use the eminent domain 

rights covered by this Resolution of Necessity and that the Agreement provide for ________ (name of 

non-profit) being responsible for providing all the financing, legal services and other resources needed to 

manage the Project, including ________ (name of non-profit) being authorized and empowered to 

perform the actions spelled out in SECTION 5 above, except that said actions may be done in the name of 

________ (name of non-profit) or other name as defined in the Agreement.  

PASSED APPROVED AND ADOPTED by the City Council of the City of ________ at a regular meeting on the 

________ day of ________, 20___ by the following vote: 

 

### 
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SAMPLE PETITION TO CITY  
REQUESTING THE USE OF EMINENT DOMAIN  

TO BLOCK A PARTICULAR FORECLOSURE  
The following is an example of a petition that could be submitted to a city council requesting them to use eminent 

domain to stop a particular foreclosure and perhaps use it as an example to a broader resolution. This petition 

should be submitted by the homeowner facing foreclosure and eviction, but it is stronger if others endorse it as 

well. Having other local citizens supporting the effort increases the pressure on the city council, county supervisors 

or whomever would be entertaining this petition.  

One group of citizens that would add particular force to the petition would be the immediate neighbors of the 

house facing foreclosure. They are the ones who, in addition to the homeowner in question, will be financially 

impacted by the foreclosure, given that property values in neighborhoods with foreclosures almost always go down 

in value following one or more foreclosures in near proximity. Thus they have a vested interest in halting nearby 

foreclosures as well as the homeowners who would lose their homes. 

 

PETITION TO CITY COUNCIL 

Date: ________  

To: City Council 

City of ________  

________  (add here whatever the city says is required)  

I/We the undersigned homeowner(s) and resident(s) of the City of ________ hereby petition the City Council to 

approve a resolution authorizing the City or its agent to use its powers of eminent domain to seize the mortgage (or 

deed of trust) and promissory note pertaining to the home located at ________. The homeowner of said home has 

received notice from ________ that the home in question is about to be seized in a foreclosure proceeding and the 

homeowner (and family) will be evicted in the process. Not only will this foreclosure be devastating to this family, 

but others in the community will be also harmed, including the immediate neighbors, surrounding property 

owners and the community as a whole.  

Foreclosures have grown to epidemic proportions and our community has been a casualty just like other 

communities throughout the country. Numerous studies have documented the pervasive harm foreclosures inflict 

on communities. A study by NeighborWorks America1 details seven ways in which foreclosures negatively impact 

communities, ranging from dramatic increases in crime in neighborhoods hard hit with foreclosures, mental health 

degradation in children and adults, and a clear and pervasive negative impact on the economic health and general 

welfare of communities.  

The City (county et al.) has a fundamental mandate to ensure the ―health, safety and general welfare‖ of its citizens. 

The prevention of harm on any one of those dimensions is no less a fundamental obligation of the City than is its 

provisioning of police and fire services for the protection of the public.  

This concept is fully detailed in the book ―Eminent Domain:  How to use eminent domain to stop foreclosures, 

rescue homeowners and save communities,‖ (available from http://www.eminent-

domain.us/index.php/products. Sample  resolutions are included in the book. 

Should the City council determine that, before approving the requested resolution to authorize the use of eminent 

domain with respect to this particular home and perhaps for other homeowners facing foreclosure, that the City 

                                                           
1
 http://www.nw.org/network/neighborworksprogs/ 

foreclosuresolutions/reports/documents/7ForeclosureImpacts.pdf 

http://www.eminent-domain.us/index.php/products
http://www.eminent-domain.us/index.php/products
http://www.nw.org/network/neighborworksprogs/foreclosuresolutions/reports/documents/7ForeclosureImpacts.pdf
http://www.nw.org/network/neighborworksprogs/foreclosuresolutions/reports/documents/7ForeclosureImpacts.pdf
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council wishes to research the issue in greater depth, then it is requested that the city at least require that 

________ (name the city attorney, city staff or some other party) be tasked with studying the issue and reporting 

back to the city council its findings.  

In the meantime, because time is of the essence with respect to the impending foreclosure, the city council is 

requested to direct the ________ City attorney or special counsel ________  to ________  

(Fill in the previous blank based on the following): 

1. If the state is a judicial foreclosure state, insert the phrase ―petition the court overseeing the 

foreclosure to approve a temporary stay of the foreclosure proceedings, pending decision by the city 

to institute eminent domain proceedings on the property in question.‖  

2. If the state is a non-judicial foreclosure state, insert the phrase ―inform the foreclosing party that the 

city is evaluating the seizure of the mortgage (or deed of trust) and its companion promissory note, 

using its powers of eminent domain, and requests that the foreclosing party temporarily suspend its 

foreclosure proceedings against the property owner in question. Should the foreclosing party refuse 

to halt those proceedings, then the [City attorney or special counsel] is directed to petition the 

________  specify the appropriate court) to order a stay on those proceedings, pending the outcome 

of the city’s determination if it will institute the use of eminent domain to seize the mortgage (deed of 

trust) and promissory note for the property in question.‖ 

Respectfully submitted by ________, homeowner of the property located at ________. 

Optional additional signatories: 

We the undersigned support this petition. The values of our properties and the community as a whole will be 

harmed if the above described foreclosure is allowed to proceed and we petition the city to exercise its powers of 

eminent domain to protect both the above homeowner, ourselves, other homeowners facing foreclosure within the 

city, and the rest of the community. 

Respectfully submitted: 

 

Signature Name 
Relationship to 

Homeowner 
Address 

 

(Neighbor’s signature) 

 

(Neighbor’s name) 

 

Neighbor 

 

(Neighbor’s address) 

 

(Other resident’s signature) 

 

(Other resident’s name) 

 

City Resident 

 

(Other resident’s address) 

 
Date: ________  

Contact Name: ________  

Phone Number: ________  

 

### 
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